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Bureau of Customs and 
Border Protection 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, May 10, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


General Notices 


19 CFR PART 177 


MODIFICATION OF RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO TARIFF CLASSIFICA- 
TION OF STEEL TUBES PREPARED FOR USE IN STRUC- 
TURES 


AGENCY: U. S. Customs and Border Protection (CBP), Department 
of Homeland Security. 


ACTION: Modification of ruling letter and revocation of treatment 
relating to tariff classification of steel tubes prepared for use in 
structures. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that CBP is modifying a ruling relating to the tar- 
iff classification of steel tubes prepared for use as fence posts under 
the Harmonized Tariff Schedule of the United States (HTSUS), and 
revoking any treatment CBP has previously accorded to substan- 
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tially identical transactions. Notice of the proposed modification was 
published on March 29, 2006, in the Customs Bulletin. No comments 
were received in response to this notice. 


EFFECTIVE DATE: This modification is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 
July 23, 2006. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, 
Tariff Classification and Marking Branch (202) 572-8779. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are informed compli- 
ance and shared responsibility. These concepts are based on the 
premise that in order to maximize voluntary compliance with cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on CBP to provide the public with im- 
proved information concerning the trade community’s rights and re- 
sponsibilities under the customs and related laws. In addition, both 
the trade and CBP share responsibility in carrying out import re- 
quirements. For example, under section 484, Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and declare value on im- 
ported merchandise, and to provide other necessary information to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other legal requirement is met. 

Pursuant to CBP’s obligations, a notice was published on March 
29, 2006, in the Customs Bulletin, Volume 40, Number 14, proposing 
to modify NY J81431, dated March 20, 2003, which classified galva- 
nized steel tubes with swaged ends, among other goods, as other ar- 
ticles of iron or steel, in subheading 7326.90.8587, Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA). No 
comments were received in response to this notice. 

As stated in the proposed notice, this modification will cover any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. Any party who has received an interpretative rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or 
decision, or protest review decision) on the merchandise subject to 
this notice, should have advised CBP during the comment period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, CBP is revoking 
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any treatment it previously accorded to substantially identical 
transactions. Any person involved in substantially identical transac- 
tions should have advised CBP during this notice period. An import- 
er’s failure to advise CBP of substantially identical transactions or of 
a specific ruling not identified in this notice may raise issues of rea- 
sonable care on the part of the importer or its agents for importa- 
tions subsequent to the effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY J81431 to 
reflect the proper classification of the galvanized steel tubes with 
swaged ends as plates, rods, angles, shapes, sections, tubes and the 
like, prepared for use in structures, in subheading 7308.90.9590, 
HTSUSA, in accordance with the analysis in HQ 968133, which is 
set forth as the Attachment to this document. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP is revoking any treatment it previously 
accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: May 4, 2006 


Gail A. Hamill, for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
| ERM A ea 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968133 
May 4, 2006 
CLA-2 RR:CTF:TCM 968133 JAS 
CATEGORY: Classification 
TARIFF NO.: 7308.90.9590 
Mr. ANDREW VIEIRA 
A.N.K. ENTERPRISES, INC. 
13370 S.W. 131 Street, Unit 112 
Miami, Florida 33186 
RE: Steel Tubes for Fence Posts; NY J81431 Modified 


DEAR MR. VIEIRA: 

In NY J81431, which the Director, National Commodity Specialist Divi- 
sion, U.S. Customs and Border Protection (CBP), New York, issued to you on 
March 20, 2003, certain welded galvanized steel tubes with swaged ends, for 
use as fence posts, were found to be classifiable as other articles of iron or 
steel, in subheading 7326.90.8587, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
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Stat. 2057, 2186 (1993), notice of the proposed modification of NY J81431 
was published on March 29, 2006, in the Customs Bulletin, Volume 40, 
Number 14. No comments were received in response to this notice. As stated 
in this notice, the classification expressed in NY J81431 for galvanized steel 
tubes with plain ends is not affected by this decision. 


FACTS: 

The products to be imported are welded galvanized steel tubes ranging 
from 1 1/3 inches to 2 3/8 inches in diameter, from 0.035 inch to 0.322 inch in 
wall thickness and from 5 feet to 24 feet in length. These steel tubes will be 
used as fence posts. The tubes at issue here are swaged on one or both ends 
to permit one tube to fit inside another tube. 

The HTSUS provisions under consideration are as follows: 


7308 Structures ...and parts of structures ...of iron or steel; 
plates, rods, angles, shapes, sections, tubes and the like, 
prepared for use in structures, of iron or steel: 

7308.90 Other: 


Columns, pillars, posts, beams, girders and similar 
structural units: 


Other: 


7308.90.95 Other 


Other articles of iron or steel: 


7326.90 Other: 


Other: 


Other: 
7326.90.85 Other 
ISSUE: 
Whether galvanized steel tubes swaged on one or both ends, constitute 
tubes and the like, prepared for use in structures of heading 7308. 


LAW AND ANALYSIS: 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. Though not dispositive, the ENs provide a com- 
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mentary on the scope of each heading of the HTSUS. Customs and Border 
Protection (or CBP, as appropriate) believes the ENs should always be con- 
sulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Initially, NY J81431 provided no explanation for the subheading 
7326.90.8587, HTSUSA, classification it expressed for the galvanized steel 
tubes with swaged ends. However, we note that fence posts are among the 
exemplars listed in the 7326 EN. Nevertheless, heading 7326 covers all ar- 
ticles of iron or steel that are not covered more specifically in the preceding 
headings of Chapter 73 or elsewhere in the HTSUS. It is appropriate, there- 
fore, to examine the issue of whether steel tubes with one or both ends 
swaged are tubes and the like prepared for use in structures, provided for in 
heading 7308. 

The 73.08 EN includes within the heading as structures and parts of 
structures “assembled railings and fencing.” In fact, CBP has classified steel 
fencing consisting of various sized steel mesh panels and posts in subhead- 
ing 7308.90.9590, HTSUSA, as structures of iron or steel. See NY 187193, 
dated November 6, 2002. The heading 7308 ENs state “[t]he heading also 
covers parts such as flat-rolled products, ’wide flats’ including so-called uni- 
versal plates, strip, rods, angles, shapes, sections and tubes, which have 
been prepared (e.g., drilled, bent or notched) for use in structures.” (Under- 
scoring added). In this context, the term swage connotes a “ n. 1. A tool for 
bending or shaping cold metal.” Webster’s II New Riverside University Dic- 
tionary (1984), and swaging is “forming a taper or a reduction on metal 
products such as rod and tubing by forging, squeezing or hammering.” Met- 
als Handbook, (8th. ed., Vol. 1). Swaging one or both ends of galvanized steel 
tubes creates a taper which permits one tube to slide inside and connect to 
another tube. In our opinion, this “prepares” the tubes for use as fence posts 
and top rails to support steel fencing. Such tubes are provided for as parts in 





heading 7308. 

This merchandise is to be distinguished from the steel posts used as fence 
posts which HQ 084528, dated November 8, 1989, and HQ 085908, dated 
November 9, 1989, found to be classifiable in subheading 7326.90.90, 
HTSUS. These posts were roll formed from galvanized steel sheet into a tri- 
angular configuration. There is no indication that these articles were pre- 
pared in any way subsequent to their formation. 


HOLDING: 

Under the authority of GRI 1, the galvanized steel tubes, swaged on one 
or both ends, as indicated, are provided for in heading 7308. They are classi- 
fiable in subheading 7308.90.95.90, HTSUSA. 

EFFECT ON OTHER RULINGS: 

NY J81431, dated, March 20, 2003, is modified as to this merchandise. In 
accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days 
after its publication in the Customs Bulletin. 

Gail A. Hamill for MyLEs B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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PROPOSED REVOCATION AND MODIFICATION OF 
RULING LETTERS AND REVOCATION OF TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF SNACK 
MIXES 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Notice of revocation and modification of tariff classifica- 
tion ruling letters and revocation of treatment relating to the classi- 
fication of snack mixes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is proposing to modify 
two ruling letters and revoke one ruling letter relating to the tariff 
classification of snack mixes under the Harmonized Tariff Schedule 
of the United States (HTSUS). CBP is also proposing to revoke any 
treatment previously accorded by it to substantially identical mer- 
chandise. Comments are invited on the correctness of the intended 
actions. 


DATE: Comments must be received on or before June 23, 2006. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
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accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to modify two ruling letters and 
revoke one ruling letter pertaining to the tariff classification of 
snack mixes. Although in this notice, CBP is specifically referring to 
the modification of New York Ruling Letters (NY) 182449, dated 
June 12, 2002, NY F82910, dated February 11, 2000 and the revoca- 
tion of NY 869842, dated January 8, 1992 (Attachments A through 
C, respectively), this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. CBP has 
undertaken reasonable efforts to search existing databases for rul- 
ings in addition to the ones identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., a ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Any person involved in substan- 
tially identical transactions should advise CBP during this notice 
period. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this netice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY 182449, CBP ruled, in part, that “Oriental Garden 2 Mix” 
was classified in heading 2106, HTSUS, which provides for “Food 
preparations not elsewhere specified or included.” Since the issuance 
of that ruling, CBP has reviewed the classification of this item and 
has determined that the cited ruling is in error as it pertains to the 
classification of the “Oriental Garden 2 Mix”, and that the “Oriental 
Garden 2 Mix” should be classified in heading 2008, HTSUS, which 
provides for “Fruit, nuts and other edible parts of plants, otherwise 
prepared or preserved, whether or not containing added sugar or 
other sweetening matter or spirit, not elsewhere specified or in- 
cluded.” 

In NY F82910, CBP ruled, in part, that “Mediterranean Mix” was 
classified in heading 2008, HTSUS, which provides for “Fruit, nuts 
and other edible parts of plants, otherwise prepared or preserved, 
whether or not containing added sugar or other sweetening matter 
or spirit, not elsewhere specified or included.” Since the issuance of 
that ruling, CBP has reviewed the classification of this item and has 
determined that the cited ruling is in error as it pertains to the clas- 
sification of the “Mediterranean Mix.” 
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In NY 869842, CBP ruled, that “Vindaloo Mix” and “Bombay Mix” 
were classified in heading 2106, HTSUS, which provides for “Food 
preparations not elsewhere specified or included.” Since the issuance 
of that ruling, CBP has reviewed the classification of this item and 
has determined that the cited ruling is in error. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to modify NY 
182449, NY F82910, revoke NY 869842 and to revoke or modify any 
other ruling not specifically identified, to reflect the proper classifi- 
cation of the snack mixes according to the analysis contained in pro- 
posed Headquarters Ruling Letters (HQ) 966111, HQ 967691 and 
HQ 967692, set forth as Attachments D through F, respectively, to 
this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP 
intends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Before taking this action, consider- 
ation will be given to any written comments timely received. 


DATED: May 5, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 
| 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 182449 
June 12, 2002 
CLA-—2-21:RR:NC:2:228 182449 
CATEGORY: Classification 
TARIFF NO.: 2106.90.9997, 2106.90.9998 
MR. RODNEY RALSTON 
TRANS-BORDER CUSTOMS SERVICES, INC. 
P.O. Box 800 
Champlain, NY 12919 


RE: The tariff classification, status under the North American Free Trade 
Agreement (NAFTA), and country of origin marking of snack mixes from 
Canada; Article 509 


DEAR MR. RALSTON: 

In your letter dated May 15, 2002, on behalf of Natursource Inc., you re- 
quested a ruling on the status of snack mixes from Canada under the 
NAFTA. Article 509 

Ingredients breakdowns and samples of two snack mixes were submitted 
with your letter. The samples were examined and disposed of. Oriental Gar- 
den 2 is a mixture of flavored pretzels, flavored peanuts, green peas, salted 
blanched peanuts, fried noodles, pretzels, sesame sticks, and Cajun corn. 
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Sweet and Salt Mix is a mixture of clusters (almonds, pretzels, and sun- 
flower seeds), flavored pretzels, salted peanuts, and flavored peanuts. The 
snack foods will be sold in various weight packages through retail stores, 
cruise lines, airlines, etc. 

The almonds, pretzels, sunflower seeds, sesame sticks, and Cajun corn are 
products of the United States. The salt is from Israel, the Tamari sauce is 
from the United States or Japan, and the peanuts are from China. The other 
ingredients are products of Canada. All of the ingredients are processed and 
packaged in Canada. 

The applicable subheading for the Sweet and Salt mix will be 
2106.90.9997, Harmonized Tariff Schedule of the United States (HTS), 
which provides for food preparations not elsewhere specified or 
included... other... other...other...containing sugar derived from 
sugar cane and/or sugar beets. The rate of duty will be 6.4 percent ad valo- 
rem. 

The applicable subheading for the Mix Oriental Garden 2 will be 
2106.90.9998, HTS, which provides for food preparations not elsewhere 
specified or included ... other .. . other. The rate of duty will be 6.4 percent 
ad valorem. 

Each of the non-originating materials used to make the snack mixes have 
satisfied the changes in tariff classification required under HTSUSA Gen- 
eral Note 12(t)/21.14. The articles will be entitled to a free rate of duty under 
the NAFTA upon compliance with all applicable laws, regulations, and 
agreements. 

The marking statute, section 304, Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign origin 
(or its container) imported into the U.S. shall be marked in a conspicuous 
place as legibly, indelibly and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate pur- 
chaser in the U.S. the English name of the country of origin of the article. 
Part 134, Customs Regulations (19 CFR Part 134) implements the country 
of origin marking requirements and exceptions of 19 U.S.C. 1304. 

The country of origin marking requirements for a “good of a NAFTA coun- 
try” are also determined in accordance with Annex 311 of the North Ameri- 
‘an Free Trade Agreement (“NAFTA”), as implemented by section 207 of the 
North American Free Trade Agreement Implementation Act (Pub. L. 103- 
182, 107 Stat 2057) (December 8, 1993) and the appropriate Customs Regu- 
lations. The Marking Rules used for determining whether a good is a good of 
a NAFTA country are contained in Part 102, Customs Regulations. The 
marking requirements of these goods are set forth in Part 134, Customs 
Regulations. 

Section 134.1(b) of the regulations, defines “country of origin” as the coun- 
try of manufacture, production, or growth of any article of foreign origin en- 
tering the U.S. Further work or material added to an article in another 
country must effect a substantial transformation in order to render such 
other country the “country of origin” within this part; however, for a good of 
a NAFTA country, the NAFTA Marking Rules will determine the country of 
origin. (Emphasis added). 

Section 134.1) of the regulations, provides that the “NAFTA Marking 
Rules” are the rules promulgated for purposes of determining whether a 
good is a good of a NAFTA country. Section 134.1(g) of the regulations, de- 
fines a “good of a NAFTA country” as an article for which the country of ori- 
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gin is Canada, Mexico or the United States as determined under the NAFTA 
Marking Rules. Section 134.45(a)(2) of the regulations, provides that a “good 
of a NAFTA country” may be marked with the name of the country of origin 
in English, French or Spanish. 

Part 102 of the regulations, sets forth the “NAFTA Marking Rules” for 
purposes of determining whether a good is a good of a NAFTA country for 
marking purposes. Section 102.11 of the regulations, sets forth the required 
hierarchy for determining country of origin for marking purposes. 

Applying the NAFTA Marking Rules set forth in Part 102 of the regula- 
tions to the facts of this case, we find that the imported snack mixes are 
goods of Canada for marking purposes. 

This ruling is being issued under the provisions of Part 181 of the Cus- 
toms Regulations (19 CFR Part 181). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Stanley Hopard at 646-733-3029. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


ae 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY F82910 
February 11, 2000 
CLA-2-19:RR:NC:2:231 F82910 
CATEGORY: Classification 
TARIFF NO.: 1905.90.1090; 2008.11.4500; 2008.11.6000; 
2008.19.2500; 2008.19.4000; 2008.92.1040; 2008.92.9094 
Mr. RONEN MALKEN 
13757 Carmody Drive 
Eden Prairie, MN 55347 


RE: The tariff classification of honey baked pecans, sugared almonds, fla- 
vored and thinly coated peanuts, sesame coated peanuts, and a mixture of 
peanuts, sunflower seeds and raisins, from Israel. 


DEAR MR. MALKEN: 
In your letter, dated January 26, 2000, you requested a classification rul- 
ing. 
The submitted samples are described thus: 
Item 1 — “Honey Baked Pecans.” The ingredients are 73.5 percent pe- 
cans, 23 percent sugar, 2 percent honey, and 1.5 percent vegetable oil. 
Item 2 — “Sugared Almonds.” The ingredients are 76 percent almonds, 
23 percent sugar, and 1 percent essences. 
Item 3 — “Coated Peanuts.” This product, said to contain 35 percent by 
weight of peanuts, consists of peanuts that are coated with a thin, hard 
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shell made from flour (35 percent), sugar (18 percent), starch (9 per- 
cent), salt (1 percent), flavoring (1 percent), and glucose (1 percent). 


Item 4 — “Sesame Coated Peanuts.” The ingredients are 35 percent pea- 
nuts and 8 percent sesame seeds. The product consists of peanuts that 
have been first coated with a starchy, inner coating and then coated 
again with a hard, outer coating (sesame seeds are embedded in the 
outer coating). A typical piece has a spheroid shape with a diameter of 
about 1.5 cm and a longitudinal axis of about 2 cm. 


Item 5 ~ “Mediterranean Mix.” The ingredients are 25 percent peanuts, 
16.5 percent sunflower seeds, and 7 percent raisins. The product is a 
snack mixture containing peanuts, peanuts coated with a hard, thin 
shell, and sunflower seeds that are coated with a hard, cracker-like 
shell. The product is also said to contain raisins, although there were 
none in the sample. 


The applicable subheading for “Honey Baked Pecans” (item 1) will be 
2008.19.2500, Harmonized Tariff Schedule of the United States (HTS), 
which provides for fruit, nuts and other edible parts of plants, otherwise pre- 
pared or preserved, whether or not containing added sugar or other sweet- 
ening matter or spirit, not elsewhere specified or included, nuts, peanuts 
(ground-nuts) and other seeds, whether or not mixed together, other, includ- 
ing mixtures, pecans. The general rate of duty will be 9.9 cents per kilo- 
gram. 

The applicable subheading for “Sugared Almonds” (item 2) will be 
2008.19.4000, HTS, which provides for fruit, nuts and other edible parts of 
plants, otherwise prepared or preserved, whether or not containing added 
sugar or other sweetening matter or spirit, not elsewhere specified or in- 
cluded, nuts, peanuts (ground-nuts) and other seeds, whether or not mixed 
together, other, including mixtures, almonds. The general rate of duty will 
be 32.6 cents per kilogram. 

The applicable subheading for flavored and thinly coated peanuts (item 3), 
if entered under quota, will be 2008.11.4500, HTS, which provides for fruit, 
nuts and other edible parts of plants, otherwise prepared or preserved, 
whether or not containing added sugar or other sweetening matter or spirit, 
not elsewhere specified or included, nuts, peanuts (ground-nuts) and other 
seeds, whether or not mixed together, peanuts (ground-nuts), other, de- 
scribed in additional U.S. note 2 to chapter 12 and entered pursuant to its 
provisions. The general rate of duty will be 6.6 cents per kilogram. 

The applicable subheading for flavored and thinly coated peanuts (item 3), 
if entered outside the quota, will be 2008.11.6000, HTS, which provides for 
fruit, nuts and other edible parts of plants, otherwise prepared or preserved, 
whether or not containing added sugar or other sweetening matter or spirit, 
not elsewhere specified or included, nuts, peanuts (ground-nuts) and other 
seeds, whether or not mixed together, peanuts (ground-nuts), other, other. 
The general rate of duty will be 131.8 percent ad valorem. In addition, prod- 
ucts classified in subheading 2008.11.6000, HTS, that are not products of Is- 
rael, will be subject to safeguard duties based on their value, as described in 
subheadings 9904.12.01 — 9904.12.19, HTS. 

The flavored and thinly coated peanuts, being wholly obtained or pro- 
duced entirely in the territory of Israel, will meet the requirements of 
HTSUSA General Notes 8(a) and (b), and will therefore be entitled to a free 
rate of duty under the United States-Israel Free Trade Area Implementation 
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Act of 1985 upon compliance with all applicable laws, regulations, and 
agreements. Upon compliance with all applicable laws, regulations, and 
agreements under the United States-Israel Free Trade Area, articles from 
Israel classifiable in subheading 2008.11.6000, HTS, are subject to the quota 
quantity restrictions listed in 9908.12.01, HTS, which limit the amount of 
peanuts to the quantitative limits specified in U.S. Note 6 to Subchapter 
VIII of Chapter 99. U.S. Note 6 to Subchapter VIII of Chapter 99 states that 
the aggregate quantity of peanuts that are eligible products of Israel entered 
under subheading 9908.12.01 during calendar year 2000 shall not exceed 
113,000 kilograms. 

The applicable subheading for “Sesame Coated Peanuts” (item 4) will be 
1905.90.1090, HTS, which provides for bread, pastry, cakes, biscuits and 
other bakers’ wares... other... bread, pastry, cakes, biscuits and similar 
baked products... other .. . other. The rate of duty will be free. 

The applicable subheading for “Mediterranean Mix” (item 5), if in airtight 
containers, will be 2008.92.1040, HTS, which provides for fruit, nuts and 
other edible parts of plants, otherwise prepared or preserved, whether or not 
containing added sugar or other sweetening matter or spirit, not elsewhere 
specified or included, other, including mixtures other than those of subhead- 
ing 2008.19, mixtures, in airtight containers and not containing apricots, cit- 
rus fruits, peaches or pears, other. The general rate of duty will be 5.6 per- 
cent ad valorem. 

The applicable subheading for “Mediterranean Mix” (item 5), if not in air- 
tight containers, will be 2008.92.9094, HTS, which provides for fruit, nuts 
and other edible parts of plants, otherwise prepared or preserved, whether 
or not containing added sugar or other sweetening matter or spirit, not else- 
where specified or included, other, including mixtures other than those of 
subheading 2008.19, mixtures, other, other, other. The general rate of duty 
will be 14.9 percent ad valorem. 

Articles classifiable under subheadings 2008.11.4500, HTS, 2008.19.2500, 
HTS, 2008.19.4000, HTS, 2008.92.1040, HTS, or 2008.92.9094, HTS, which 
are products of Israel, are entitled to duty free treatment under the United 
States - Israel Free Trade Area upon compliance with all applicable regula- 
tions. 

Additional requirements may be imposed on these products by the Food 
and Drug Administration. You may contact the FDA at: 


Food and Drug Administration 
Division of Regulatory Guidance 
200 C Street, S.W. 

Washington, DC 20204 


This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 CFR 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Thomas Brady at 212-637-7064. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 869842 
January 8, 1992 
CLA-—2-21:S:N:N1:228 
CATEGORY: Classification 
TARIFF NO.: 2106.90.6099 


Mr. ARTHUR CHERRY 
ARTHUR CHERRY ASSOCIATES 
1315 Walnut Street Suite 807 
Philadelphia, PA 19107 


RE: The tariff classification of snack mixes from The United Kingdom 


DEAR MR. CHERRY: 

In your letter dated December 11, 1991, on behalf of Bonanza Interna- 
tional, Inc., you requested a tariff classification ruling. 

Ingredients breakdowns and samples of two products accompanied your 
letter. The samples were examined and disposed of. Vindaloo Mix and 
Bombay Mix are described as snack foods consisting of a variety of ingredi- 
ents that have been fried separately in vegetable oil, mixed together, and 
seasoned. Vindaloo Mix contains gram flour noodles, yellow split peas, pea- 
nuts, lentils, raisins, sunflower seeds, flavoring, and salt. Bombay Mix is a 
mixture of gram flour noodles, yellow split peas, sunflower seeds, flavoring, 
puffed rice, and salt. Both mixes will be imported in bulk containers, and 
will be sold in the bulk form or repackaged. 

The applicable subheading for the Vindaloo Mix and Bombay Mix will be 
2106.90.6099, Harmonized Tariff Schedule of the United States (HTS), 
which provides for food preparations not elsewhere specified or 
included ... other... other... other. The rate of duty will be 10 percent ad 
valorem. 

This ruling is being issued under the provisions of Section 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is imported. If the documents have been filed 
without a copy, this ruling should be brought to the attention of the Customs 
officer handling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT D 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966111 
CLA-—2 RR:CTF:TCM 966111 KSH 
TARIFF NO.: 2008.11.4500 or 2008.11.6000 
Mr. RODNEY RALSTON 
UPS SUPPLY CHAIN SOLUTIONS 
One UPS Way 
Champlain, NY 12919 


RE: Modification of New York Ruling Letter (NY) 182449, dated June 12, 


2002; Classification of Oriental Garden 2 Mix. 


DEAR MR. RALSTON: 
This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) 182449, issued 


to you on June 12, 2002, on behalf of your client, Natursource, Inc., concern- 


ing the classification, in part, under the Harmonized Tariff Schedule of the 
United States (HTSUS) of “Oriental Garden 2 Mix.” The snack mix was clas- 
sified in heading 2106, HTSUS, which provides for “Food preparations not 
elsewhere specified or included.” We have reviewed that ruling and found it 
to be in error as it pertains to the classification of the Oriental Garden 2 
Mix. Therefore, this ruling modifies NY 182449 

FACTS: 

Oriental Garden 2 is a mixture of 16% flavored pretzels, 15% flavored pea- 
nuts, 15% prepared green peas, 14% salted blanched peanuts, 15% flavored 
peanuts, 12% fried noodles, 10% pretzels, 9% sesame sticks, and 9% Cajun 
corn. The snack food will be sold in various weight packages through retail 
stores, cruise lines, airlines, etc. 

ISSUE: 

Whether the Oriental Garden 2 Mix is classified in heading 2106, HTSUS, 
as “Food preparations not elsewhere specified or included” or as a mixture in 
accordance with GRI 3(c) in heading 2008, HTSUS, which provides for 
“Fruit, nuts and other edible parts of plants, otherwise prepared or pre- 
served, whether or not containing added sugar or other sweetening matter 
or spirit, not elsewhere specified or included.’ 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
ach heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. It is Customs and Border Protections’ (CBP) 
practice to follow, whenever possible, the terms of the ENs when interpret- 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


ing the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 3: 
1989). 

Heading 2106, HTSUS, provides for “Food preparations not elsewhere 
specified or included.” Heading 2106, HTSUS, is to be considered if the prod- 
uct is not more specifically described in another provision of the HTSUS. 

The food preparations of heading 2106, HTSUS, are generally considered 
to be mixtures of food ingredients to be used in or with other foods. This is 
illustrated by the EN’s to heading 2106, HTSUS. The EN’s to heading 2106, 
HTSUS, lists several examples of goods composed of a mixture of ingredi- 
ents. Some of the mixtures are listed as follows: 


(A) Preparations for use, either directly or after processing (such as 
cooking, dissolving or boiling in water, milk, etc.) for human consump- 
tion. 


(B) Preparations consisting wholly or partly of foodstuffs, used in the 
making of beverages or food preparations for human consumption. The 
heading includes preparations consisting of mixtures of chemicals (or- 
ganic acids, calcium salts, lecithin, etc.) with foodstuffs (flour, sugar, 
milk powder, etc.), for incorporation in food preparations either as ingre- 
dients or to improve some of their characteristics (appearance, keeping 


While some mixtures have been classified in heading 2106, HTSUS, absent 
a more specific heading in the HTSUS, not all such mixtures have been clas- 
sified therein. In HQ 089051, dated July 11, 1991, a mixture of wheat, oats, 
sunflower kernels, green peas and yellow peas to be used as salad topping 
was classified in heading 2106, HTSUS. In classifying the salad topping, we 
noted: 


While the EN does not specifically cover mixtures of the type under con- 
sideration and some of the mixtures it covers are, what might be 
termed, intermediate products, products which will be used as an ingre- 
dient in making something else, we believe it shows that this heading is 
meant to cover the subject article. In this regard, we noted that Heading 
[2106] covers preparations for use for human consumption. We believe 
that this confirms the intent to include human food preparation com- 
posed of several disparate ingredients in Chapter 21, HTSUSA. See also 
HQ 953651, dated June 16, 1993 


In contrast, in HQ 082230, dated January 12, 1989, a blend of sucrose and 
dextrose was classified in heading 1701, HTSUS, rather than heading 2106, 
HTSUS, because, “such a mixture does not ipso facto render the blend a food 
preparation; the act of mixing does not alter the nature or use of the product 
such that it would no longer be classifiable in Chapter 17.” See also HQ 
085105, dated July 31, 1989, NY L83687, dated April 14, 2005, NY F82479 
dated February 10, 2000, NY C82718 dated March 6, 1998 and NY 889918 
dated October 6, 1993. 

The pretzels, peanuts, green peas, fried noodles, sesame sticks and Cajun 
corn although mixed together in the Oriental Garden 2 Mix, maintain their 
original identity. Each commodity remains complete and recognizable and is 
not subordinated into a new product merely by the act of mixing with the 
other. The final product remains a mixture of pretzels, peanuts, green peas, 
fried noodles, sesame sticks and Cajun corn and will be marketed as such. 
As such it cannot be classified in heading 2106, HTSUS. 
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Because classification in a single heading cannot be determined by apply- 
ing GRI 1, we must apply the other GRI’s. GRI 2(b) states that if a product 
is a mixture or combination of materials or substances that are, prima facie, 
classifiable in two or more headings, then GRI 3 applies. GRI 3(b) provides 
that composite goods consisting of different materials or made up of differ- 
ent components, shall be classified as if they consisted of the material or 
component which gives them their essential character. 

The article is a mixture made up of 16% flavored pretzels (1905), 15% fla- 
vored peanuts (2008), 15% prepared green peas (2005), 14% salted blanched 
peanuts (2008), 15% flavored peanuts (2008), 12% fried noodles (1902), 10% 
pretzels (1905), 9% sesame sticks (1905), and 9% Cajun corn (1904). There- 
fore, the component that imparts the essential character to this article de- 
termines its classification. 

EN VIII to GRI 3(b), page 4, states that the factors will vary as between 
different kinds of goods to determine the essential character of an article. It 
may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent mate- 
rial in relation to the use of the goods. 

It is our determination that none of the articles in the commodity gives 
the mixture its essential character. We, therefore, turned to GRI 3(c) which 
provides: 


(c) When goods cannot be classified by reference to 3(a) or 3(b), they 
shall be classified under the heading which occurs last in numerical or- 
der among those which equally merit consideration. 


The heading that occurs last in numerical order is Heading 2008, HTSUS. 


Therefore, the submitted merchandise is classified in this heading. 


HOLDING: 

By application of GRI 3(c), the Oriental Garden 2 Mix is classified in head- 
ing 2008, HTSUS, as “Fruit, nuts and other edible parts of plants, otherwise 
prepared or preserved, whether or not containing added sugar or other 
sweetening matter or spirit, not elsewhere specified or included.” The appli- 
cable subheading for the “Oriental Garden 2 Mix,” if imported in quantities 
that fall within the limits described in additional U.S. note 2 to chapter 12, 
will be 2008.11.4500, HTSUS, which provides for “Fruit, nuts and other ed- 
ible parts of plants, otherwise prepared or preserved, whether or not con- 
taining added sugar or other sweetening matter or spirit, not elsewhere 
specified or included: Nuts, peanuts (ground-nuts) and other seeds, whether 
or not mixed together: Peanuts (ground-nuts): Other: Described in addi- 
tional U.S. note 2 to chapter 12 and entered pursuant to its provisions.” The 
rate of duty will be 6.6 cents per kilogram. If the quantitative limits of addi- 
tional U.S. note 2 to chapter 12 have been reached, the product will be clas- 
sified in subheading 2008.11.6000, HTSUS, which provides for “Fruit, nuts 
and other edible parts of plants, otherwise prepared or preserved, whether 
or not containing added sugar or other sweetening matter or spirit, not else- 
where specified or included: Nuts, peanuts (ground-nuts) and other seeds, 
whether or not mixed together: Peanuts (ground-nuts): Other: Other” and 
will be dutiable at 131.8 percent ad valorem. In addition, products classified 
in subheading 2008.11.6000, HTS, will be subject to additional duties based 
on their value, as described in subheadings 9904.12.01 -— 9904.12.19, 
HTSUS. 
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EFFECT ON OTHER RULINGS: 
NY 182449, is hereby modified. 


MYLES B. HARMON, 
Director, 
Commercial Trade Facilitation Division. 


ne aA 
[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967691 
CLA-2 RR:CTF:TCM 967691 KSH 
TARIFF NO.: Unknown 
Mr. RONEN MALKEN 
13757 Carmody Drive 
Eden Prairie, MN 55347 
RE: Modification of New York Ruling Letter (NY) F82910, dated February 
11, 2000; Classification of Mediterranean Mix. 
DEAR MR. MALKEN: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) F82910, issued 
to you on February 11, 2000, concerning the classification, in part, under the 
Harmonized Tariff Schedule of the United States (HTSUS) of “Mediterra- 


nean Mix.” The snack mix was classified in heading 2008, HTSUS, which 
provides for “fruit, nuts and other edible parts of plants, otherwise prepared 
or preserved, whether or not containing added sugar or other sweetening 
matter or spirit, not elsewhere specified or included.” We have reviewed that 
ruling and found it to be in error as it pertains to the classification of the 
Mediterranean Mix. Therefore, this ruling modifies NY F82910. 


FACTS: 

The ingredients are 25 percent peanuts, 16.5 percent sunflower seeds, and 
7 percent raisins. The product is a snack mixture containing peanuts, pea- 
nuts coated with a hard, thin shell, and sunflower seeds that are coated with 
a hard, cracker-like shell. The product is also said to contain raisins. We 
note that the totals given in NY F82910, do not account for the remaining 
48.5% of the mixture. 

ISSUE: 

Whether the Mediterranean Mix is classified in heading 2008, HTSUS, as 
“Fruit, nuts and other edible parts of plants, otherwise prepared or pre- 
served, whether or not containing added sugar or other sweetening matter 
or spirit, not elsewhere specified or included” or as a mixture in accordance 
with GRI 3(c) in the heading which occurs last in numerical order. 

LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
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classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. It is Customs and Border Protections’ (CBP) 
practice to follow, whenever possible, the terms of the ENs when interpret- 
ing the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 28, 
1989). 

Heading 2008, HTSUS, provides for “Fruit, nuts and other edible parts of 
plants, otherwise prepared or preserved, whether or not containing added 
sugar or other sweetening matter or spirit, not elsewhere specified or in- 
cluded.” 

The EN’s to heading 2008 provide in relevant part, “This heading covers 
fruit, nuts and other edible parts of plants, whether whole, in pieces or 
crushed, including mixtures thereof, prepared or preserved otherwise 
than by any of the processes specified in the other Chapters or in the preced- 
ing headings of this Chapter.” (Emphasis added). 

At the subheading level, each of the components must be prepared or pre- 
served in accordance with the terms of the heading to 2008, HTSUS. The 
Mediterranean Mix consists of a mixture of peanuts, coated peanuts, coated 
sunflower seeds and raisins. The raisins have not been prepared or pre- 
served. As such, the raisins do not meet the terms of heading 2008, HTSUS. 

Furthermore, as noted in HQ 089858, dated October 1, 1991, the com- 
modities, although mixed together in the article under consideration, main- 
tain their original identity. Each commodity remains complete and recogniz- 
able and is not subordinated into a new product merely by the act of mixing 
with the other. As such, the Mediterranean Mix cannot be classified in accor- 
dance with GRI 1. 

Because classification in a single heading cannot be determined by apply- 
ing GRI 1, we must apply the other GRI’s. GRI 2(b) states that if a product 
is a mixture or combination of materials or substances that are, prima facie, 
classifiable in two or more headings, then GRI 3 applies. GRI 3(b) provides 
that composite goods consisting of different materials or made up of differ- 
ent components, shall be classified as if they consisted of the material or 
component which gives them their essential character. 

The article is a mixture made up of 25 percent peanuts, 16.5 percent sun- 
flower seeds, and 7 percent raisins. As we previously noted, we have no ac- 
count for the remaining 48.5% of the mixture. The component that imparts 
the essential character to this article determines its classification. 

EN VIII to GRI 3(b), page 4, states that the factors will vary as between 
different kinds of goods to determine the essential character of an article. It 
may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent mate- 
rial in relation to the use of the goods. 

It is our determination that none of the articles in the commodity gives 
the mixture its essential character. We, therefore, turned to GRI 3(c) which 
provides: 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they 
shall be classified under the heading which occurs last in numerical or- 
der among those which equally merit consideration. 
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Due to the lack of information regarding the complete percentage of the 
mixture and each of the ingredients method of preparation, the precise clas- 
sification cannot be given. Once the importer submits a new request with 
the required information, the correct classification can be given. 


HOLDING: 
By application of GRI 3(c), the Mediterranean Mix is classified in the 
heading which occurs last in numerical order. 


EFFECT ON OTHER RULINGS: 
NY F82910 is hereby modified. 


MYLES B. HARMON, 
Director, 
Commercial Trade Facilitation Division. 


ae em 
[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967692 
CLA-—2 RR:CTF:TCM 967692 KSH 
TARIFF NO.: Unknown 
Mr. ARTHUR CHERRY 
ARTHUR CHERRY ASSOCIATES 
1315 Walnut Street Suite 807 
Philadelphia, PA 19107 


RE: Revocation of New York Ruling Letter (NY) 869842, dated January 8, 
1992; Classification of Vindaloo Mix and Bombay Mix 


DEAR MR. CHERRY: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) 869842, issued 
to you on January 8, 1992, on behalf of your client, Bonanza International 
Inc., concerning the classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS) of “Vindaloo Mix” and “Bombay Mix.” The snack 
mixes were classified in heading 2106, HTSUS, which provides for “Food 
preparations not elsewhere specified or included.” We have reviewed that 
ruling and found it to be in error. Therefore, this ruling revokes NY 869842. 


FACTS: 

Vindaloo Mix and Bombay Mix are described as snack foods consisting of a 
variety of ingredients that have been fried separately in vegetable oil, mixed 
together, and seasoned. Vindaloo Mix contains gram flour noodles, yellow 
split peas, peanuts, lentils, raisins, sunflower seeds, flavoring, and salt. 
Bombay Mix is a mixture of gram flour noodles, yellow split peas, sunflower 
seeds, flavoring, puffed rice, and salt. Both mixes will be imported in bulk 
containers, and will be sold in the bulk form or repackaged. 

ISSUE: 

Whether the Vindaloo Mix and Bombay Mix are classified in heading 

2106, HTSUS, as “Food preparations not elsewhere specified or included” or 
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in accordance with GRI 3(c) in the heading which occurs last in numerical 
order. 


LAW AND ANALYSIS: 

Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 


any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. It is Customs and Border Protections’ (CBP) 
practice to follow, whenever possible, the terms of the ENs when interpret- 
ing the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 238, 
1989). 

Heading 2106, HTSUS, provides for “Food preparations not elsewhere 
specified or included.” Heading 2106, HTSUS, is to be considered if the prod- 
uct is not more specifically described in another provision of the HTSUS. 

The food preparations of heading 2106, HTSUS, are generally considered 
to be mixtures of food ingredients to be used in or with other foods. This is 
illustrated by the EN’s to heading 2106, HTSUS, which list several ex- 
amples of goods composed of a mixture of ingredients. Some of the mixtures 
are listed as follows: 


(A) Preparations for use, either directly or after processing (such as 
cooking, dissolving or boiling in water, milk, etc.) for human consump- 
tion. 


(B) Preparations consisting wholly or partly of foodstuffs, used in the 
making of beverages or food preparations for human consumption. The 
heading includes preparations consisting of mixtures of chemicals (or- 
ganic acids, calcium salts, lecithin, etc.) with foodstuffs (flour, sugar, 
milk powder, etc.), for incorporation in food preparations either as ingre- 
dients or to improve some of their characteristics (appearance, keeping 
qualities, etc.).... 


While some mixtures have been classified in heading 2106, HTSUS, absent 
a more specific heading in the HTSUS, not all such mixtures have been clas- 
sified therein. In HQ 089051, dated July 11, 1991, a mixture of wheat, oats, 
sunflower kernels, green peas and yellow peas to be used as salad topping 
was classified in heading 2106, HTSUS. In classifying the salad topping, we 
noted: 


While the EN does not specifically cover mixtures of the type under con- 
sideration and some of the mixtures it covers are, what might be 
termed, intermediate products, products which will be used as an ingre- 
dient in making something else, we believe it shows that this heading is 
meant to cover the subject article. In this regard, we noted that Heading 
[2106] covers preparations for use for human consumption. We believe 
that this confirms the intent to include human food preparation com- 
posed of several disparate ingredients in Chapter 21, HTSUSA. See also 
HQ 953651, dated June 16, 1993. 
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In contrast, in HQ 082230, dated January 12, 1989, a blend of sucrose and 
dextrose was classified in heading 1701, HTSUS, rather than heading 2106, 
HTSUS because, “such a mixture does not ipso facto render the blend a food 
preparation; the act of mixing does not alter the nature or use of the product 
such that it would no longer be classifiable in Chapter 17.” See also HQ 
085105, dated July 31, 1989, NY F82479 dated February 10, 2000, NY 
C82718 dated March 6, 1998 and NY 889918 dated October 6, 1993. 

The ingredients although mixed together in the Vindaloo Mix and Bombay 
Mix, maintain their original identity. Each commodity remains complete 
and recognizable and is not subordinated into a new product merely by the 
act of mixing with the other. The final product remains a mixture of gram 
flour noodles, yellow split peas, peanuts, lentils, raisins, sunflower seeds, 
flavoring, puffed rice, and salt and will be marketed as such. As such it can- 
not be classified in heading 2106, HTSUS. 

Because classification in a single heading cannot be determined by apply- 
ing GRI 1, we must apply the other GRI’s. GRI 2(b) states that if a product 
is a mixture or combination of materials or substances that are, prima facie, 
classifiable in two or more headings, then GRI 3 applies. GRI 3(b) provides 
that composite goods consisting of different materials or made up of differ- 
ent components, shall be classified as if they consisted of the material or 
component which gives them their essential character. 

The article is a mixture made up of gram flour noodles, yellow split peas, 
peanuts, lentils, raisins, sunflower seeds, flavoring, puffed rice, and salt. 

EN VIII to GRI 3(b), page 4, states that the factors will vary as between 
different kinds of goods to determine the essential character of an article. It 
may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent mate- 
rial in relation to the use of the goods. 

It is our determination that none of the articles in the commodity gives 
the mixture its essential character. We, therefore, turned to GRI 3(c) which 
provides: 


(c) When goods cannot be classified by reference to 3(a) or 3(b), they 
shall be classified under the heading which occurs last in numerical or- 
der among those which equally merit consideration. 


Due to a lack of information relative to the ingredients breakdown and 
method of preparation for each component, the precise classification cannot 
be given. Once the importer submits a new request with this required infor- 
mation the correct classification can be given. 
HOLDING: 

By application of GRI 3(c), the Vindaloo Mix and Bombay Mix are classi- 
fied in the heading which occurs last in numerical order. 
EFFECT ON OTHER RULINGS: 

NY 869842, is hereby revoked. 

MYLES B. HARMON, 
Director, 
Commercial Trade Facilitation Division. 








United States Court of 
International Trade 


One Federal Plaza 


New York, NY 10278 


Chief Judge 


Jane A. Restani 


Judge S 


Gregory W. Carman 
Donald C. Pogue Richard K. Eaton 
Evan J. Wallach Timothy C. Stanceu 
Judith M. Barzilay Leo M. Gordon* 


Delissa A. Ridgway 


Senior Judges 


Thomas J. Aquilino, Jr. 
Nicholas Tsoucalas 
R. Kenton Musgrave 
Richard W. Goldberg 


Acting Clerk 


Louis Tumminia Jr. 


*Entered in duty March 28, 2006. 








Decisions of the United States 
Court of International Trade 


Slip Op. 06-64 
VWP OF AMERICA, INC., Plaintiff, v. THE UNITED STATES, Defendant. 


Before: MUSGRAVE, JUDGE 
Court No. 93—12—00803 


JUDGMENT ORDER 


Further to the second remand of the Court of Appeals for the Fed- 
eral Circuit in VWP of America, Inc. v. United States, 117 Fed. Appx. 
113, 2004 WL 2676667 (Fed. Cir. 2004), and the parties, following 
lengthy discussions, having agreed to settle this matter; now, there- 
fore, it is hereby 

ORDERED that the U.S. Customs and Border Protection shall 
reliquidate the entries identified in Schedule A attached hereto on 
the basis of the appraised values less 17%, and shall promptly re- 
fund to Plaintiff the excess duties with interest as provided by law; 
and it is further 

ORDERED that each party shall bear its own costs and expenses; 
and it is further 

ORDERED that this action is dismissed as settled. 


Schedule A 


Port: Jackman, Maine 
Court Protest Entry Entry 
Number Number Number Date 


93-—12—00803 0101—93-—100039 551—1066063 12/09/92 
(12/16/93) 551—-1972466-8 12/01/92 
51-—1972461- 12/01/92 

1—1972455-1 12/02/92 


0101—93-—100047 1—1066192-—7 
551—1066195-—0 
] 


1066078-—8 





26 


Court 


Number 
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Protest 


Number 


Entry 
Number 


1—1066088—7 
1—1074524-1 
1—1066099—4 
1—1066106—7 
1—1066114—1 
1—1066128-1 
1—1066131-—5 
1—1971264-8 
1—1971269-7 
1—1971273-9 
1—1066158- 8 
1—1066139-8 
1—1074691- 
1- eet 
1-1971474-3 
51—1066212-3 
1—1066220-6 
1—1066230—5 
51—-1066245-3 
1—1066256-0 
1—1066266-—9 
51—1066280-0 
1-—1066180-2 
51-—1066310-5 
51-—1066324— : 
51-—1066337— 
51-1066: 349: ; 
51-—1066365-9 


oror1 oro or o1 or oro 


Toro oro 


ot 


or Oo 


oro 


5: 
5é 
BE 
ay 
bE 
5E 
5: 
5E 
5! 
5! 
5E 
Bf 
Bf 
5 
5é 
5 
Bf 
BE 
5 
5! 
5: 
5 
5f 


Entry 
Date 


01/06/93 
01/06/93 
12/09/92 
12/10/92 
12/14/92 
12/14/92 
12/15/92 
12/15/92 
12/16/92 
12/18/92 
12/21/92 
12/23/92 
12/24/92 
01/04/93 
01/04/93 
01/04/93 
01/05/93 
11/17/92 
01/08/93 
01/18/93 
01/18/93 
01/18/93 
01/18/93 
01/20/93 
01/20/93 
12/31/92 
01/22/93 
01/26/93 
01/27/93 
01/29/93 
02/01/93 





JS. COURT OF INTERNATIONAL TRADE 


Slip Op. 06-65 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 


GOLDLINK INDUSTRIES Co., LTD., TRUST CHEM Co., LTD., TIANJIN 
HANCHEM INTERNATIONAL TRADING Co., LTD., Plaintiffs, v. 
UNITED STATES, Defendant, and NATION FORD CHEMICAL COM- 
PANY and SUN CHEMICAL CORPORATION, Defendant-Intervenors 
and Plaintiffs, and CLARIANT CORPORATION, Defendant-Intervenor 
and Plaintiff. 


Consol. Court No. 05—00060 


{Held: Cross-motions for summary judgment are granted in part and denied in 


part, remanded for further determinations] 


Dated: May 4, 2006 


Garvey Schubert Barer (William E. Perry, Lizbeth R. Levinson, and Ronald M. 
Wisla) for Goldlink Industries Co., Ltd., Trust Chem Co., Ltd., and Tianjin Hanchem 
International Trading Co., Ltd., Plaintiffs 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director; Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Stephen C. Tosini); of counsel: Dean A. Pinkert, Office of 
the Chief Counsel for Import Administration, United States Department of Com- 
merce, for the United States, Defendant. 

Pepper Hamilton LLP (Gregory C. Dorris, Edward M. Andries and Fidelis I. 
\gbapuruonwu) for Nation Ford Chemical Company and Sun Chemical Corporation, 
Defendant-Intervenors and Plaintiffs. 

Barnes vardson & Colburn (Matthew T. McGrath and Stephen W. Brophy) for 
Clariant Corporatio ndant-Intervenor andPlaintiff 


OPINION 


TSOUCALAS, Senior Judge: This consolidated action concerns 
claims raised by Plaintiffs, Goldlink Industries Co., Ltd., Trust 
Chem Co., Ltd., and Tianjin Hanchem International Trading Co., 
Ltd. (collectively, “Goldlink”), and Defendant-Intervenors and Plain- 
tiffs, Nation Ford Chemical Company and Sun Chemical Corpora- 
tion (collectively, “Nation Ford”), and Clariant Corporation (“Clari- 
ant”), who move pursuant to USCIT R. 56.2 for judgment upon the 
agency record challenging the Department of Commerce, Interna- 
tional Trade Administration’s (““Commerce’s”) final determination, 
entitled Notice of Final Determination of Sales at Less Than Fair 
Value for Carbazole Violet Pigment 23 from the People’s Republic of 
China (“Final Determination”), 69 Fed. Reg. 67,304 (Nov. 17, 2004). 

Goldlink, Nation Ford and Clariant contend that various aspects 
of the Final Determination are not supported by substantial evi- 
dence or in accordance with law. Goldlink argues that substantial 
evidence on the record does not support Commerce’s decision to ap- 
ply total adverse facts available to Tianjin Hanchem International 
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Trading Co., Ltd. (“Hanchem”).! Goldlink also argues that Com- 
merce incorrectly chose one Indian company’s financial data as op- 
posed to other Indian companies for surrogate financial ratios in cal- 
culating normal value. Nation Ford and Clariant, (together, 
“Defendant-Intervenors”), separately contend that Commerce erred 
regarding the same seven aspects of the Final Determination: (1) 
Commerce incorrectly classified benzene sulfonyl chloride under the 
Indian Tariff Schedule; (2) Commerce incorrectly valued the chemi- 
cal inputs carbazole, sodium sulfide and calcium chloride; (3) Com- 
merce failed to account for steam as a factor of production; (4) Com- 
merce did not apply financial ratios to toll-manufacturing within 
Goldlink’s supply chain; and (5) Commerce failed to include values 
for terminal charges and brokerage fees in capturing all necessary 
movement costs. 


BACKGROUND 


This case concerns an antidumping duty order for carbazole violet 
pigment 23 (“CVP—23”) from the People’s Republic of China for the 
period of investigation (“POI”) covering April 1, 2003, through Sep- 
tember 30, 2003. See Final Determination, 69 Fed. Reg. at 67,304. 
Commerce initiated the investigation on December 19, 2003. See No- 
tice of Initiation of Antidumping Duty Investigations for Carbazole 
Violet Pigment 23 from India and the People’s Republic of China, 68 
Fed. Reg. 70,761 (Dec. 19, 2003). On June 24, 2004, Commerce pub- 
lished its preliminary determination, finding that CVP—23 was being 
sold at less than fair value. See Notice of Preliminary Determination 
of Sales at Less Than Fair Value and Postponement of Final Determi- 
nation for Carbazole Violet Pigment 23 From the People’s Republic of 
China (“Preliminary Results”), 69 Fed. Reg. 35,287, 35,288 (June 24, 
2004). In its Preliminary Results, Commerce selected India as the 
surrogate country, see Preliminary Results, 69 Fed. Reg. at 35,291, 
which it confirmed in its Final Determination. See Final Determina- 
tion, 69 Fed. Reg. at 67,305. Commerce published its Final Determi- 
nation on November 17, 2004. See Final Determination, 69 Fed. Reg. 
at 67,304. By reference in its Final Determination, Commerce incor- 
porated its Issues and Decision Memorandum for the Final Determi- 
nation of Carbazole Violet Pigment 23 from the People’s Republic of 
China (“I & D Mem.”), Admin. R. Doc. 172 (Nov. 8, 2004). See Final 
Determination, 69 Fed. Reg. at 67,304. 


1Hanchem was established subsequent to the period of investigation out of the United 
States sales department of Tianjin Heng An Trading Co., Ltd. (“Heng An”). Heng An made 
the United States sales of CVP-23 during the period of investigation. Commerce determined 
to treat Hanchem and Heng An as a single entity for this antidumping duty review, which is 
not contested by the parties. See Preliminary Results, 69 Fed. Reg. at 35,288 n.4 
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JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (2000) and 28 U.S.C. § 1581(c) (2000). 


STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an 
antidumping administrative review, the Court will uphold Com- 
merce’s determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law... .” 19 
U.S.C. § 1516a(b)(1)(B)(i) (2000). Substantial evidence is “more than 
a mere scintilla. It means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consol. 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substantial evidence 
“is something less than the weight of the evidence, and the possibil- 
ity of drawing two inconsistent conclusions from the evidence does 
not prevent an administrative agency’s finding from being supported 
by substantial evidence.” Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 
620 (1966) (citations omitted). Moreover, “the court may not substi- 
tute its judgment for that of the [agency] when the choice is ‘between 
two fairly conflicting views, even though the court would justifiably 
have made a different choice had the matter been before it de novo.’” 
Am. Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. Supp. 
1273, 1276 (1984) (quoting Penntech Papers, Inc. v. NLRB, 706 F.2d 
18, 22-23 (1st Cir. 1983) (quoting, in turn, Universal Camera, 340 
U.S. at 487-88)). 


DISCUSSION 


The antidumping review at issue involves CVP-—23 from the Peo- 
ple’s Republic of China (“PRC”). See Final Determination, 69 Fed. 
Reg at 67,304. In conducting an administrative review, Commerce 
determines the antidumping duty margin by taking the difference 
between the normal value (“NV”), typically the home market price of 
the merchandise in the exporting country, and the United States 
price (also called export price) of the merchandise. See 19 U.S.C. 
§ 1677b (2000). When the merchandise is produced in a non-market 
economy country (“NME”), as the PRC is here, there is a presump- 
tion that factors of production (“FOPs”) are under the control of the 
state and home market sales are usually not reliable indicators of 
NV. See 19 U.S.C. § 1677(18)(A) & (C) (2000). As such, Commerce is 
to calculate NV by isolating each FOP in the production process in 
the NME country and assign it a value from a surrogate market 
economy country using the “best available information.” 19 U.S.C. 
§ 1677b(c)(1). An estimated amount for general expenses and profit 
are added to the total FOPs to ultimately derive the merchandise’s 
price as it would be if the NME country was a market economy. See 
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19 U.S.C. § 1677b(c); Nation Ford Chem. Co. v. United States, 21 
CIT 1371, 1372, 985 F. Supp. 133, 134 (1997) (citations omitted), 
aff'd 166 F.3d 1373 (Fed. Cir. 1999). 

The antidumping statute does not define the phrase “best avail- 
able information,” rather, it only provides that in valuing FOPs, 
Commerce shall use surrogate values that are “(A) at a level of eco- 
nomic development comparable to that of the nonmarket economy 
country, and (B) significant producers of comparable merchandise.” 
19 U.S.C. § 1677b(c)(4). As such, Commerce is given broad discre- 
tion “to determine margins as accurately as possible, and to use the 
best information available to it in doing so.” Lasko Metal Prods., Inc. 
v. United States, 43 F.3d 1442, 1443 (Fed. Cir. 1994). Here, Com- 
merce chose India as the surrogate country for China, see Prelimi- 
nary Results, 69 Fed. Reg. at 35,291, which is uncontested by the 
parties. Furthermore, all companies in a NME country are presumed 
to be subject to governmental control and assigned a single anti- 
dumping duty rate unless the company can demonstrate an absence 
of governmental control. See e.g., Decca Hospitality Furnishings, 
LLC v. United States, 29 CIT_____, ____, 391 F. Supp. 2d 1298, 
1300 (2005). Here, Commerce determined that Goldlink, Hanchem, 
Trust Chem Co., Ltd. and Nantong Haidi Chemical Co., Ltd. 
(“Haidi”) were entitled to separate rates. See Preliminary Results, 69 
Fed. Reg. at 35,289. 

The Court’s role in the case at bar is not to evaluate whether the 
information Commerce used was the best available, but rather 
whether a reasonable mind could conclude that Commerce chose the 
best available information. See 19 U.S.C. §§ 1677b & 1516a. The 
statute’s silence regarding the definition of “best available informa- 
tion” provides Commerce with “broad discretion to determine the 
‘best available information’ in a reasonable manner on a case-by-case 
basis.” Timken Co. v. United States, 25 CIT 939, 944, 166 F. Supp. 2d 
608, 616 (2001). Commerce’s discretion in choosing its information 
is limited by the statute’s ultimate goal “to construct the product’s 
normal value as it would have been if the NME country were a mar- 
ket economy country.” Rhodia, Inc. v. United States, 25 CIT 1278, 
1286, 185 F. Supp. 2d 1343, 1351 (2001) (citations omitted). While 
Commerce enjoys broad discretion in determining what constitutes 
the best information available to calculate NV, Commerce may not 
act arbitrarily in reaching its decision. See Crawfish Processors Alli- 
ance v. United States, 28 CIT____, ____, 343 F. Supp. 2d 1242, 
1251 (2004). If Commerce’s determination of what constitutes the 
best available information is reasonable, then the Court must defer 
to Commerce. 


“Furthermore, in evaluating the data, the statute does not require Commerce to follow 
any single approach. See Luoyang Bearing Factory v. United States, 26 CIT 1156, 1172, 240 
F. Supp. 2d 1268, 1284 (2002). 
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I. Commerce’s Determination to Apply Total Adverse Facts 
Available to Hanchem Is Not Supported by Substantial Evi- 
dence on the Record 


A. Contentions of the Parties 
1. Goldlink’s Contentions 


Goldlink argues that Commerce’s decision to apply total adverse 
facts available to Hanchem is unsupported by substantial record evi- 
dence and is otherwise not in accordance with law. See Br. Supp. Pls.’ 
R. 56.2 Mot. J. Agency R. (“Goldlink’s Br.”) at 8-18. Specifically, 
Goldlink states the plain language of the Verification of Tianjin 
Hanchem International Trading Co., Ltd. (“Verification Report”), 
Confidential Admin. R. Doc. 64, details the overall harmony between 
Hanchem’s questionnaire responses and documents examined at 
verification. See Goldlink’s Br. at 10. Goldlink asserts that the Verifi- 
cation Report states that Commerce was able to verify Hanchem’s 
corporate structure, ownership and separate rates with no discrep- 
ancies. See id. The Verification Report, however, notes that sales val- 
ues could not be easily reconciled to sales quantities regarding some 
of the invoices. See id. Goldlink explains these slight discrepancies 
existed because either Hanchem’s United States customer 1) pur- 
chased equipment for Hanchem and deducted that value from mon- 
ies owed or 2) was instructed by Hanchem’s owner to deposit partial 
payment for monies owed into the owner’s personal bank account. 
See id. at 10-12. Goldlink argues that Hanchem explained these dis- 
crepancies at verification and with the exception of one invoice, 
Commerce was able to tie invoices to ledgers or accounts. See 
Goldlink’s Br. at 10-12. Moreover, Goldlink argues that even if Com- 
merce did not accept Hanchem’s explanation regarding the discrep- 
ancies, Commerce is still not justified in applying total adverse facts 
available. See id. at 12-17. Goldlink argues that Commerce is unrea- 
sonably applying adverse facts when a company did not maintain its 
business records to Commerce’s specifications. See id. at 13-14. 
Goldlink asserts that it is reasonable for Commerce to rely on 
records outside of Hanchem’s financial statements during verifica- 
tion. See Reply Br. Pls. Goldlink Indus. Co., Ltd. et. al. (“Goldlink’s 
Reply”) at 5-6. Furthermore, Commerce has relied on records out- 
side of a respondent’s financial statements in other situations with- 
out automatically applying adverse facts available. See id. 

Rather, Goldlink asserts that Commerce should apply facts other- 
wise available under 19 U.S.C. § 1677e(a). See Goldlink’s Br. at 15— 
18. Here, Hanchem’s owner was present at verification and was able 
to link monies received from United States customers to invoices in 
the various accounts. See id. at 14. While Hanchem’s records were 
not perfect, Goldlink argues that they were adequate for normal 
commercial practices in China. See id. at 17. Goldlink indicates that 
Hanchem reasonably anticipated a favorable final determination 
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and thus had every incentive to fully cooperate in verification. See 
Goldlink’s Br. at 12. Hanchem provided requested information by ap- 
plicable deadlines and did not act to impede proceedings, mislead 
Commerce, or engage in misrepresentations of any kind. See id. at 4. 


2. Commerce’s Contentions 


Commerce responds that Hanchem failed to reconcile its United 
States sales data at verification. See Def.’s Resp. Pls.’ Mot. J. Upon 
Admin. R. (“Commerce’s Resp.”) at 12. Specifically, Hanchem could 
not provide a direct documentary link between United States in- 
voices and payments recorded on Hanchem’s books and records. See 
id. at 14. Commerce reasons that the Verification Report does not 
contain conclusions as to whether Hanchem “ ‘passed’ or ‘failed’ veri- 
fication,” but rather clearly states that “indirect inferences would 
have to be made if a substantial portion of the United States sales 
data were to be reconciled.” Jd. at 15. Inferences included “indirect 
and inexact” evidence presented at verification showing “more or 
less” the right amounts going into Hanchem’s accounts around the 
right time. See id. at 16. Thus without direct documentation, Com- 
merce argues it reasonably concluded that such inferences were not 
a reliable basis to use Hanchem’s reported sales values. See id. at 15 
& 17. Commerce also states that Hanchem did not act to the best of 
its ability because Hanchem failed to “timely disclose that its finan- 
cial statements omitted certain Untied States sales and failed to 
keep accurate books and records.” Commerce’s Resp. at 18. Thus, in 
accordance with the Court of Appeals for the Federal Circuit’s hold- 
ing in Nippon Steel Corp. v. United States, 337 F.3d 1373 (Fed. Cir. 
2003), Commerce argues that it may draw adverse inferences be- 
cause Hanchem reasonably should have been more forthcoming in 
advance to verification. See Commerce’s Resp. at 18-19. Accordingly, 
Commerce’s conclusion that Hanchem did not fully cooperate is sup- 
ported by substantial evidence and is otherwise in accordance with 
law. See id. at 20. 


3. Nation Ford and Clariant’s Contentions 


Defendant-Intervenors both contend that Commerce’s application 
of total adverse facts available to Hanchem is supported by substan- 
tial evidence and otherwise is in accordance with law. See Resp. Br. 
Nation Ford Chem. Co. & Sun Chem. Corp. Opp’n Pls.’ Rule 56.2 
Mot. J. Agency R. (“Nation Ford’s Resp.”) at 5; [Clariant’s]Resp. Br. 
Opp’n PI. Goldlink’s Mot. J. Agency R. (“Clariant’s Resp.”) at 5. Clari- 
ant argues that Goldlink’s contention, that Commerce was able to 
verify Hanchem’s sales without issue, is contradicted by the Verifica- 
tion Report. See Clariant’s Resp. at 6—7. Rather, the Verification Re- 
port never states that Commerce accepted Hanchem’s explanations. 
See id. at 7. It also notes that while Hanchem explained the discrep- 
ancies, Hanchem neither created nor maintained any paperwork 
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outlining the commingled account payment transactions. See Nation 
Ford’s Resp. at 10; Clariant’s Resp. at 7. Thus, Hanchem’s failure to 
keep or maintain adequate records supports Commerce’s decision to 
apply total adverse facts. See id.; Clariant’s Resp. at 7. Hanchem 
asked Commerce to accept indirect inferences based on values and 
approximations of payment dates as verification for its explanation 
of the discrepancies. See id. at 10 & 13; Clariant’s Resp. at 8-9. Na- 
tion Ford also argues that Hanchem offers facts to the Court that are 
outside the official record. See Nation Ford’s Resp. at 5. Nation Ford 
states that Hanchem’s questionnaire responses failed to provide any 
detail of its accounting practices. See id. at 6-8. Thus, Commerce fol- 
lowed with a supplemental questionnaire, which Hanchem also 
failed to answer fully. See id. Commerce provided Hanchem with a 
verification outline in advance explaining what it expected to be able 
to verify including the documentation it expected to see, and 
Hanchem failed to inform Commerce in advance that it would not be 
able to provide the requested documents. See id. at 9. By not inform- 
ing Commerce before verification of its accounting practices, 
Hanchem failed to cooperate to the best of its ability, thus applica- 
tion of total adverse facts is reasonable. See id. at 13-14; Clariant’s 
Resp. at 9-10. 


B. Analysis 


Section 1677e(a) of Title 19 of the United States Code mandates 
that Commerce use “facts otherwise available” in an antidumping 
proceeding if “(1) necessary information is not available on the 
record, or (2) an interested party or any other person— (A) withholds 
information that has been requested ... or (D) provides such infor- 
mation but the information cannot beverified . . . in reaching the ap- 
plicable determination under this subtitle.” 19 U.S.C. § 1677e(a) 
(2000). The “focus of subsection (a) is a respondent’s failure to pro- 
vide information.” Nippon Steel, 337 F.3d at 1381 (emphasis re- 
tained). The legislative goal behind Commerce's right to use facts 
available is to “induce respondents to provide Commerce with re- 
quested information in a timely, complete, and accurate manner... .” 
Natl Steel Corp. v. United States, 18 CIT 1126, 1129, 870 F. Supp. 
1130, 1134 (1994). Consequently, Commerce enjoys broad, although 
not unlimited, discretion with regard to the propriety of its use of 
facts available. See generally, Olympic Adhesives, Inc. v. United 
States, 899 F.2d 1565, 1572 (Fed. Cir. 1990) (acknowledging Com- 
merce’s broad discretion to use facts available, but pointing out that 
Commerce's resort to facts available is an abuse of discretion where 
the information Commerce requests does not and could not exist). 

Furthermore, if Commerce determines that “an interested party 
has failed to cooperate by not acting to the best of its ability to com- 
ply with a request for information,” Section 1677e(b) grants Com- 
merce the discretion to use adverse inferences when relying on infor- 
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mation from an array of “facts otherwise available” sources. See 19 
U.S.C. § 1677e(b) (emphasis added) (“may” as opposed to “shall” in 
Section 1677e(a)); 19 C.F.R. § 351.308(c) (2003). When Commerce 
concludes that a party has not cooperated to the best of its ability 
and applies adverse inferences, it must make two showings. See Nip- 
pon Steel, 337 F.3d at 1382-83. First, Commerce “must make an ob- 
jective showing that a reasonable and responsible importer would 
have known that the requested information was required to be kept 
and maintained... .” Jd. And second, Commerce must then “make a 
subjective showing that the respondent... not only has failed to 
promptly produce the requested information, but further that the 
failure to fully respond is the result of the respondent’s lack of coop- 
eration... .” Id. Moreover, while Commerce has broad discretion, it 
may not be overly punitive in its selection of facts otherwise avail- 
able. See FLLI De Cecco di Filippo Fara S. Martino S.p.A. v. United 
States, 216 F.3d 1027, 1032-83 (Fed. Cir. 2000). 

Commerce initially determined that Hanchem was eligible for a 
separate rate other than the PRC-wide rate, which was determined 
by using facts otherwise available. See Preliminary Determination, 
69 Fed. Reg. at 35,289. In its Final Results, however, Commerce de- 
termined that while Hanchem was not a part of the PRC entity, it 
chose to apply “as adverse facts available to Hanchem the same rate 
as that applied to the PRC entity due to Hanchem’s verification fail- 
ure.” Final Results, 69 Fed. Reg. at 67,305. Commerce further ex- 


plained that it was 


unable to verify the accuracy of what Hanchem submitted to 
[Commerce] in its questionnaire responses. Specifically, we 
were unable to verify the reported value of Hanchem’s sales to 
the United States during the POI. Furthermore, for a signifi- 
cant percentage of Hanchem’s reported U.S. sales, we were un- 
able to verify the reported U.S. prices. 


I & D Mem. at 33. Commerce states that Hanchem could not provide 
documentary evidence to verify its explanations of the discrepancies 
and was asking Commerce to make indirect inferences regarding 
amounts received for United States sales. See Analysis Memoran- 
dum for Final Determination for Tianjin Hanchem International 
Trading Co., Ltd. (“Analysis Mem.”), Confidential Admin. R. Doc. 74 
at 2 (Nov. 8, 2004). Commerce also states that Hanchem failed to in- 
form Commerce that it did not have financial statements that cov- 
ered sales of the subject merchandise until the first day of verifica- 
tion. See id. at 3. Commerce concluded that Hanchem had not 
cooperated to the best of its ability, as required by 19 U.S.C. 
§ 1677e(b), because Hanchem “knew or should have know [sic] the 
information requirements for reconciliation and failed until the start 
of verification to notify [Commerce] that it would be unable [to] pro- 
vide such information. Moreover, Hanchem failed to keep or main- 
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tain adequate records.” Jd. Therefore, Commerce applied total ad- 
verse facts available and assessed the PRC-wide antidumping duty 
rate to Hanchem of 217.94 percent. See Final Determination, 69 Fed. 
Reg. at 67,306. 

The Court finds that Commerce’s application of total adverse facts 
available to Hanchem is unsupported by record evidence. At verifica- 
tion, Commerce stated it could not reconcile revenue earned from 
United States sales to Hanchem’s financial statements without mak- 
ing “a number of indirect inferences.” Analysis Mem. at 2. The Court 
agrees with Commerce that it is reasonable that a responsible im- 
porter keep adequate records so that sales and amounts received can 
be correlated in a manner that does not involve a heavy reliance on 
inferences based on approximate amounts near approximate dates. 
Here, however, Commerce does not cite to any record evidence to 
reasonably warrant an application of total adverse facts available 
other than the discrepancies in verifying some but not all of 
Hanchem’s United States sales. See Verification Report at 7. While 
Commerce’s inability to reconcile Hanchem’s United States sales af- 
fects Hanchem’s export price value, it seems unreasonable to the 
Court that such would warrant an application of total adverse facts.* 
Commerce also states that during verification it “found no evidence 
that any U.S. sales were missing” from Hanchem’s questionnaire re- 
sponses and that it was able to directly tie certain invoices to the 
sales ledger. Verification Report at 6. Furthermore, Commerce did 
not indicate that Hanchem was uncooperative during verification. 


See id. at 5-7. If the inability to reconcile values here is of such con- 
sequence as to warrant application of total adverse facts available, 
then Commerce must reasonably support its determination with 
substantial evidence on the record. The Court, therefore, remands 
this issue back to Commerce to re-examine its determination to ap- 
ply total adverse facts rather than partial adverse facts for the un- 
verifiable sales. 


3The Court recognizes that while each antidumping duty determination is decided case 
by-case, there are situations where the application of total adverse facts is more than rea- 
sonable. See e.g., Crawfish Processors Alliance, 28 CIT at _ 343 F. Supp. 2d at 
1270-71 (where a respondent did not participate in verification and its affiliated company 
failed to contact or arrange verification); Notice of Preliminary Results of Antidumping Duty 
Administrative Review; Final Rescission, in Part; and Intent to Rescind, in Part of Freshwa- 
ter Crawfish Tail Meat from the People’s Republic of China, 68 Fed. Reg. 58,064, 58,067 
(Oct. 8, 2003), Verification Report of Weishan Fukang Foodstuffs Co., Ltd., (where a respon- 
dent actively countermined verification after Commerce arrived and had begun verifica- 
tion). 
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II. Commerce Failed to Adequately Explain Its Determina- 
tion That Subsidies Did Not Distort Pidilite’s Financial 
Ratios 


A. Contentions of the Parties 
1. Goldlink’s Contentions 


Goldlink challenges Commerce’s decision to use data from Pidilite 
Industries, Ltd. (“Pidilite”), an Indian producer of CVP—23, as surro- 
gate financial ratios rather than data from the Reserve Bank of In- 
dia (“RBI”) or other Indian companies. See Goldlink’s Br. at 18-34. 
Specifically, Goldlink states that Commerce determined in a simul- 
taneous countervailing duty (“CVD”) investigation of CVP-—23 from 
India that Pidilite received four different subsidies from the Govern- 
ment of India and assessed a CVD margin of 17.93 percent ad valo- 
rem. See id. at 18-20. Goldlink contends that the subsidies distort 
Pidilite’s financial statements, thus making them unreliable for the 
purposes of calculating surrogate financial ratios. See id. at 19. Com- 
merce itself, Goldlink asserts, is going against its preferred practice 
of using “where possible,” data that is not distorted or otherwise un- 
reliable. See id. at 22. Goldlink also asserts that the subsidies 
Pidilite received are of a magnitude similar to other situations 
where Commerce has rejected surrogate financial ratios from subsi- 
dized companies. See id. at 22-24. Goldlink argues that the subsi- 
dies Pidilite received either reduced the cost of materials or in- 
creased profit through increasing revenues or decreasing taxes. See 
Goldlink’s Br. at 28-29. Goldlink maintains that Commerce did not 
adequately explain why Pidilite’s subsidies did not distort their fi- 
nancial statements, thus Commerce’s determination to use Pidilite’s 
data is not supported by substantial evidence. See id. at 24-28. 
Rather, Commerce merely “restate[s] the regulatory standard, re- 
viewed the positions of the parties and stated its conclusion bereft of 
any fact-finding or independent analysis.” Jd. at 25. Goldlink also as- 
serts that the burden lies with Commerce to select the best surro- 
gate information available, not with itself to show that the subsidies 
distorted Pidilite’s financial statements. See Goldlink’s Reply at 10- 
Li. 

Moreover, instead of using Pidilite’s data, Goldlink argues that 
Commerce should rely upon data from the RBI or include other In- 
dian company data. See Goldlink’s Br. at 29-32. Goldlink states that 
Commerce has used RBI data for surrogate financial ratios when 
company specific data is either unavailable or not reliable. See id. at 
29. Since Pidilite’s data is distorted, Goldlink reasons that the RBI 
data is the best available information. See id. at 30. Goldlink also ar- 
gues, in the alternative, that if Commerce uses data from Indian 
companies, then its decision to reject data from Navpad Pigment 
Pvt. Ltd. (““Navpad”) and Nirvip Dyes & Chemical Pvt. Ltd. 
(“Nirvip”) is not supported by substantial evidence. See id. at 30-32. 
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Both Navpad and Nirvip are producers of CVP—23. See id. at 31. 
Commerce’s explanation for rejecting their data is because their fi- 
nancial statements were not accompanied by an auditor’s certifica- 
tion. See id. Goldlink states that both companies’ financial state- 
ments were audited and certified by independent chartered Indian 
accountants, as was Pidilite’s financial statements. See id. at 31-32. 
Goldlink argues that Commerce favorably distinguishes Pidilite’s 
data because it was published on the Internet. See id. Goldlink as- 
serts that Commerce should average Navpad and Nirvip’s data for 
surrogate financial ratios and exclude Pidilite’s data because it is 
distorted. See id. at 32-34. 


2. Commerce’s Contentions 


Commerce responds that its decision to rely upon Pidilite’s finan- 
cial statements to calculate surrogate financial ratios and reject the 
RBI and other Indian companies’ data is supported by substantial 
evidence and in accordance with law. See Commerce's Resp. at 26. 
Commerce states it examined whether Pidilite’s financial statements 
had been systematically skewed by subsidies and determined that 
the record evidence did not support such a conclusion. See id. at 21. 
Thus, Commerce followed its normal preference to use data based on 
the production of identical merchandise, which Pidilite satisfies 
here. See id. Furthermore, Commerce argues it properly rejected 
data from Navpad and Nirvip because such financial statements 
were not accompanied by an auditor’s certification. See id. at 21. 

Specifically, Commerce argues that Goldlink failed to demonstrate 
that the subsidies Pidilite received distorted its financial statements 
“as a whole by a significant amount... .” Commerce’s Resp. at 21 
(emphasis retained). Therefore, it was reasonable for Commerce to 
rely upon such data. See id. Moreover, Commerce argues that 
Pidilite’s financial statements also support Commerce’s determina- 
tion. See id. Pidilite’s data indicated that the overwhelming bulk of 
countervailable subsidies received were in the general category of 
“other income.” See id. at 21-22. Any export incentives received 
could only have had a minuscule effect on profit ratios. See id. at 22. 
Commerce also asserts that the state sales tax deferrals Pidilite re- 
ceived were negligible when compared to the export incentives and 
not taken into account when determining profits. See id. at 22-23. 
Commerce states that Goldlink’s contention that Commerce is not 
following its preferred practice — disusing data from surrogate coun- 
tries that grant broadly available non-industry specific export subsi- 
dies — is obfuscating the reasoning behind Commerce’s policy. See id. 
at 23. Broadly available non-industry specific export subsidies can 
directly reduce the price of a single exported FOP. See id. Whereas, 
subsidization of exports of a single product that affect a company’s 
entire bottom line must be averaged over the company’s gross rev- 
enues. See Commerce's Resp. at 23-24. Therefore, since Pidilite’s fi- 
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nancial ratios were not distorted to any significant degree by the 
subsidies it received, rather than affecting a single FOP, Commerce 
maintains that it reasonably relied upon such data. See id. Com- 
merce further states that Goldlink failed to clearly demonstrate how 
the subsidies Pidilite received systematically distorted its financial 
ratios. See id. at 24-25. 

Commerce rejected data from Navpad and Nirvip because their fi- 
nancial statements lacked an auditor’s certification. See id. at 21. 
While Goldlink argues that these financial statements had stamps 
and signatures purporting review by auditors, Commerce states that 
they actually lacked “certification by the auditor, i.e., a statement ex- 
plicitly stating precisely what the auditor did and what the auditor 
found.” Id. at 25 (emphasis retained). Commerce states that its deci- 
sion to reject Navpad and Nirvip’s data is reasonable because it re- 
quires properly certified financial statements for purposes of calcu- 
lating financial ratios. See id. at 26. 


3. Clariant and Nation Ford’s Contentions 


Defendant-Intervenors also respond that Commerce’s decision to 
use Pidilite data for surrogate financial ratios is supported by sub- 
stantial evidence. See Nation Ford’s Resp. at 17; Clariant’s Resp. at 
11. Nation Ford argues that the Pidilite data satisfies Commerce’s 
regulations for valuing manufacturing overhead, general expenses 
and profit. See Nation Ford’s Resp. at 17-18. Commerce has consis- 


tently held that the mere receipt of government subsidies does not 
necessarily mean that a company’s financial ratios are unusable. See 
id. at 19; Clariant’s Resp. at 11. Defendant-Intervenors state that 
Goldlink has greatly exaggerated the alleged distortion that the sub- 
sidies may have caused in Pidilite’s financial statements. See id. at 
20; Clariant’s Resp. at 12. Furthermore, Nation Ford argues that 
Goldlink has unsuccessfully questioned Pidilite’s financial ratios on 
three separate occasions, each rejection well reasoned by Commerce. 
See Nation Ford’s Resp. at 18—20. Goldlink, both here and at Com- 
merce, has failed to demonstrate that the subsidies systematically 
distort Pidilite’s financial ratios. See id. at 20-21; Clariant’s Resp. at 
12-13. Accordingly, Commerce’s decision to reject the non-company 
specific data from the RBI is also supported by substantial evidence. 
See id. at 23; Clariant’s Resp. at 13-14. 

Defendant-Intervenors further respond that Commerce’s decision 
to reject financial statements from Navpad and Nirvip because they 
were incomplete is also supported by substantial evidence. See Na- 
tion Ford’s Resp. at 23; Clariant’s Resp. at 14. Nation Ford empha- 
sizes that the Pidilite data is reliable because it included a complete 
auditors report with a summary of the audit and an opinion approv- 
ing the completeness and accuracy of the data in accordance with In- 
dian generally accepted accounting principles. See Nation Ford’s 
Resp. at 24-25. Furthermore, Nation Ford indicates that the record 
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does not contradict Goldlink’s assertion that Navpad’s and Nirvip’s 
financial statements were “stamped and signed.” See id. at 24. 
Rather, these financial statements lacked an “auditor’s certification,” 
and the record does not indicate that an accountant’s stamp and sig- 
nature alone is in accordance with Indian generally accepted ac- 
counting principles. See id.; Clariant’s Resp. at 14. Commerce fol- 
lowed its long stated preference for selecting financial statements 
that have been audited, which is reasonable and should be affirmed. 
See id. at 25-27; Clariant’s Resp. at 14. 


B. Analysis 


In calculating NV, Commerce must include a company’s “general 
expenses and profit,” i.e., those not traceable to a specific product, 
which is referred to as a company’s “financial ratios” and include fac- 
tory overhead, selling, general and administrative (“SG&A”) ex- 
penses and profit. See 19 U.S.C. § 1677b(c)(1); Peer Bearing Co. v. 
United States, 25 CIT 1199, 1214, 182 F. Supp. 2d 1285, 1303-04 
(2001). The antidumping duty statute authorizes, but does not man- 
date that Commerce use surrogate countries to estimate the value of 
the FOPs. See 19 U.S.C. § 1677b(c)(1). When using surrogate values, 
however, Commerce shall use the “best available information.” Jd. In 
legislative history, Congress provided Commerce with guidance by 
stating that, “liJn valuing such factors [of production], Commerce 
shall avoid using any prices which it has reason to believe or suspect 
may be dumped or subsidized prices.” H.R. Conf. Rep. No. 100-576 
at 590 (1988), reprinted in 1988 U.S.C.C.A.N. 1547, 1623 (“House 
Report”). The House Report further states that, “the conferees do not 
intend for Commerce to conduct a formal investigation to ensure 
that such prices are not dumped or subsidized, but rather intend 
that Commerce base its decision on information generally available 
to it at that time.” H.R. Conf. Rep. No. 100-576 at 590-91, reprinted 
in 1988 U.S.C.C.A.N. at 1623-24. 

In its Preliminary Determination, Commerce acknowledged that it 
had preliminarily determined in a companion CVD case for India 
that Indian CVP-23 producers and exporters were receiving 
countervailable subsidies. See Preliminary Determination, 69 Fed. 
Reg. at 35,292. Commerce also stated that the receipt of government 
subsidies does not necessarily mean that a company’s financial ra- 
tios are unusable. See id. Thus, Commerce determined that Pidilite’s 
audited financial statements were usable as surrogate financial ra- 
tios. See id. In its 1 & D Mem., Commerce stated that its preference 
is to use, “where possible, the financial data of surrogate producers 
of identical merchandise, provided that” the data is “not distorted or 
otherwise unreliable.” ] & D Mem. at 7. Here, Commerce determined 
that there was insufficient reason to reject Pidilite’s financial state- 
ments on the basis of an affirmative CVD determination. See id. 
Commerce again reiterated that the mere existence of a subsidy is 
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not, in itself, sufficient evidence of such a distortion. See id. (citing 
Final Results of Antidumping Duty Administrative Review of 
Persulfates from the People’s Republic of China, 68 Fed. Reg. 6,712 
(Feb. 10, 2003). Furthermore, Commerce determined that the RBI 
data was not the best available information because financial data 
from a producer of identical merchandise exists and rejected the 
Navpad and Nirvip data because their financial statements were not 
accompanied by an auditor’s certification. See id. 

The Court finds that Commerce has not fully explained its deter- 
mination that subsidies did not render Pidilite’s financial ratios un- 
usable. Commerce must use data that is not distorted or otherwise 
unreliable to determine NV. See 19 U.S.C. § 1677b(c); Lasko Metal, 
43 F.3d at 1443 (duty to determine margins as accurately as pos- 
sible). Since the presumption is that NME data is distorted, Com- 
merce must find a reasonable surrogate value. Logically then, Com- 
merce cannot use a surrogate value if it is also distorted, otherwise 
defeating the purpose of using a surrogate value rather than the ac- 
tual export value. While, it is reasonable that the mere presence of 
subsidies does not necessarily mean the financial ratios are dis- 
torted, Commerce must explain its determination that Pidilite’s fi- 
nancial ratios are not distorted by the subsidies it received here. 
Commerce merely states that the parties had not demonstrated that 
the subsidies “systematically distort Pidilite’s financial ratios.” J & D 
Mem. at 7. Other than the affirmative CVD determination, Com- 
merce asserts that Pidilite’s financial statements are the best avail- 
able information on the record. See id. While Pidilite’s financial ra- 
tios may be the best information available, the Court finds that 
Commerce’s conclusory statement is not clearly supported in the 
record. Thus, the Court is unable to determine whether Commerce’s 
decision is reasonable. The Court acknowledges that its review is 
limited to sustaining Commerce if one could reasonably conclude 
that Commerce chose the best available information, even if the 
Court would have preferred other data, but that is not yet the case 
here. Commerce must first explain its choice. Therefore, the Court 
remands this issue to Commerce to further explain its determination 
in detail, specifically how the subsidies Pidilite received did not dis- 
tort its financial ratios rendering them unusable. 

The Court sustains Commerce’s decision to reject data from the 
RBI because the companies represented therein reflect non-CVP-—23 
producers, which is reasonable when data from a CVP—23 producer 
is available. See 19 U.S.C. § 1677b(c)(4). The Court also finds that 
Commerce's rejection of data from Navpad and Nirvip because of the 
absence of a auditor’s certification is reasonable given that better 
available information exists in the record. The Court, however, notes 
that if on remand, Commerce determines that Pidilite’s financial 
statements are distorted due to the subsidies received, then Com- 
merce should look at all the information on the record anew to deter- 
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mine what is the best available information. If none of the informa- 
tion on the record is satisfactory, then Commerce should reopen the 
record to obtain more information regarding either the existing 
sources or new ones. 


Ill. Surrogate values 


Defendant-Intervenors separately and identically contest Com- 
merce’s selection of surrogate values for five FOPs. See Mem. Law 
Pls.’ Nation Ford Chem. Co. & Sun Chem. Corp. Supp. Rule 56.2 
Mot. J. Agency R. (“Nation Ford’s Mem.”) at 10-17; Mem. Supp. 
[Clariant] Pl.-Intervenor’s Mot. J. Agency R. (“Clariant’s Mem.”) at 
2—3. Specifically, Defendant-Intervenors argue that: 1)Commerce 
chose the incorrect tariff classification from the Indian tariff sched- 
ule for valuing benzene sulfonyl chloride; 2) Commerce incorrectly 
values carbazole by using a basket category import price rather than 
a more specific import price; 3) Commerce incorrectly valued sodium 
sulfide based on an import price rather than the concentration spe- 
cific prices available in Chemical Weekly, an Indian publication; 4) 
Commerce used the incorrect concentration price for calcium chlo- 
ride rather than adjusting for the different concentration levels re- 
ported by the Chinese producers; and 5) Commerce failed to account 
for steam as a factor of production. See Nation Ford’s Mem. at 10-17; 
Clariant’s Mem. at 2-3. Commerce has requested a voluntary re- 
mand on the issues of benzene sulfonyl chloride, calcium chloride 
and steam. See Commerce’s Resp. at 34—36. Specifically, Commerce 
concedes that it incorrectly valued benzene sulfonyl chloride using 
import data from the Indian harmonized tariff schedule for a differ- 
ent chemical. See id. at 34. Regarding calcium chloride, Commerce 
relied on calcium chloride values from Chemical Weekly based on a 
70 percent concentration, while Goldlink’s data reported using cal- 
cium chloride at a 100 percent basis, which was not contradicted at 
verification. See id. Therefore, Commerce requests a voluntary re- 
mand to adjust for concentration levels where the Chemical Weekly 
data relied upon was expressed at a 70 percent concentration. See id. 
at 35. Commerce also states that although it found that steam was a 
FOP for CVP—23, there was no information on the record to value 
steam. See id. Commerce further declined to value steam using the 
United States price quotes provided by the Defendant-Intervenors 
because of its longstanding practice to reject United States prices. 
See Commerce’s Resp. at 35. Therefore, Commerce declined to select 
a value for steam. See id. Commerce now requests a remand to re- 
open the record and gather new evidence to determine a statutorily 
permissible surrogate value for steam. See id. at 36. The Court 
grants Commerce’s request for voluntary remand, which the Court 
will then review, but also notes that Commerce should thoroughly 
explain its reasoning. Accordingly, the Court will address in turn the 
remaining two surrogate values still at issue. 
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A. Commerce Properly Selected Indian Import Prices as 
the Surrogate Value for Sodium Sulfide 


1. Parties’ Contentions 


Defendant-Intervenors argue that Commerce incorrectly valued 
sodium sulfide using Indian import prices rather than the concentra- 
tion specific prices available in Chemical Weekly. Defendant- 
Intervenors argue that CVP—23 can be made with different concen- 
trations of sodium sulfide and the Chinese producers reported 
specific concentrations purchased. See Nation Ford’s Mem. at 12-14; 
Clariant’s Mem. at 11. Thus, Defendant-Intervenors assert that the 
value of sodium sulfide should be based on concentration specific 
prices. See id.; Clariant’s Mem. at 11-12. Furthermore, Commerce 
failed to explain its decision to use import prices deviating from its 
preference to use domestic data, like the Chemical Weekly informa- 
tion submitted by Defendant-Intervenors. See Reply Br. Clariant 
Corp. (“Clariant’s Reply”) at 6. 

Commerce responds that it valued sodium sulfide using non- 
aberrational Indian import prices because such prices satisfied its 
criteria for selecting surrogate values and thus is supported by sub- 
stantial evidence. See Customs’ Resp. at 28. Customs states that its 
three criteria for selecting surrogate value information are: 1) that 
the information be publicly available, 2) be representative of a range 
of prices within the POI, and 3) be product-specific and tax- 
exclusive. See id. at 28-29. While Defendant-Intervenors urge Com- 
merce to use concentration specific prices listed in Chemical Weekly 
and while Commerce states that it may make an adjustment for re- 
ported concentration levels, Commerce does not select sources for 
surrogate values based on concentration levels. See id. at 29. Com- 
merce further states that “although sodium sulfide was reported as a 
factor of production on a 100—percent concentration basis, it would 
not be appropriate to make an adjustment where the surrogate 
value source does not indicate concentration levels.” Jd. The Indian 
import prices that Commerce chose to value sodium sulfide satisfy 
its three criteria, and accordingly, Commerce argues, its decision is 
supported by substantial evidence. See Customs’ Resp. at 30. 

Goldlink also responds that Commerce properly determined the 
value for sodium sulfide using the best information available. See 
Def.-Intervenors Goldlink et al.’s Opp’n Pl. Nation Ford Chem. Co.’s 
&Pl.-Intervenor Clariant Corp.’s Rule 56.2 Mot. J. Agency R. 
(“Goldlink’s Resp.”) at 7. Goldlink states that Commerce has broad 
latitude in choosing surrogate value information, which is entitled to 
deference. See id. Here, Goldlink notes that Commerce did not find 
the sodium sulfide data as “aberrational or otherwise unusable” 
when it determined import statistics for other FOPs were aberra- 
tional. Id. at 7-8. Goldlink argues that Defendant-Intervenors’ con- 
tention that the Chemical Weekly data is better than the Indian im- 
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port prices is a decision that Commerce has determined in the 
negative. See id. at 8. Without citing record evidence that under- 
mines the reliability of the Indian import statistics, Commerce’s de- 
cision is entitled to deference. See id. 


2. Analysis 


The Court rejects Defendant-Intervenors’ complaint that Com- 
merce erred in using Indian import prices rather than Chemical 
Weekly prices. In valuing FOPs in the NME country context, Com- 
merce enjoys considerable discretion. See Lasko, 43 F.3d at 1446. 
Commerce chose Indian import prices as surrogate values for all but 
four of the material inputs, including sodium sulfide. See Prelimi- 
nary Determination, 69 Fed. Reg. at 35,291. Commerce explained its 
three criteria for selecting surrogate value information, which do not 
include adjustment for concentration levels. See 1 & D Mem. at 12. 
Furthermore, Commerce stated it considered “quality, specificity, 
and contemporaneity of the data.” Preliminary Determination, 69 
Fed. Reg. at 35,291. Specifically regarding surrogate values adjusted 
for chemical concentration levels, Commerce stated that it “would 
not adjust surrogate values to reflect purity levels when the surro- 
gate value sources do not indicate levels of purity which can be used 
for comparison purposes.” J] & D Mem. at 16. While Defendant- 
Intervenors prefer the Chemical Weekly data, Commerce recognizes 
that Chemical Weekly prices are based on 100-percent purity unless 
indicated otherwise. See id. Commerce argues that no grounds exist 


to adjust prices because respondents reported factors on a 100- 
percent concentration basis, which Commerce verified. See I & D 
Mem. at 16; Nation Ford’s Mem. at 12. The Court finds that Com- 
merce’s decision to use Indian import values for sodium sulfide is 
reasonable. 


B. Commerce Properly Selected Indian Import Prices as 
the Surrogate Value for Carbazole 


1. Parties’ Contentions 


Defendant-Intervenors initially argued that Commerce incorrectly 
valued carbazole using an import basket category rather than the 
more specific import prices. See Nation Ford’s Mem. at 14; Clariant’s 
Mem. at 9. Nation Ford then withdrew its challenge to Commerce’s 
surrogate value selection for carbazole. See Reply Br. Pls. Nation 
Ford Chem. Co. & Sun Chem. Corp. Supp. Rule 56.2 Mot. J. Agency 
R. (“Nation Ford’s Reply”) at 2.* Clariant continues to argue that 
basket categories are broad classifications including several differ- 
ent chemicals, which are not interchangeable in the production pro- 


‘Clariant does not explicitly withdraw its challenge in its rey wrief and did not attend 
oral arguments held before the Court on February 9, 2006. See Clariant’s Reply at 1-10 
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cess. See Clariant’s Mem. at 9. Thus, the basket category price has 
no direct relation to the import price of a specific input. See id. Clari- 
ant contends that Chemimpex, the Chemical Weekly database, is a 
satisfactory alternative source of surrogate values that Commerce 
unreasonably rejected. See id. at 10. The Chemimpex data, Clariant 
argues, meets Commerce’s traditional criteria for surrogate values 
and moreover, is product specific whereas the basket category data is 
not. See id. 

Commerce responds that it valued carbazole using Indian import 
prices rather than Chemimpex because the Indian import prices sat- 
isfied its surrogate value criteria. See Customs’ Resp. at 30. Com- 
merce concedes that the Indian import prices are from tariff classifi- 
-ations that slightly differ from the corresponding FOP. See id. at 31. 
Commerce argues, however, that relying on a basket category is not 
a sufficient basis to claim that Commerce failed to adhere to its own 
practice. See id. 

Goldlink also responds that Commerce valued carbazole using the 
best information available. See Goldlink’s Resp. at 8. Goldlink ar- 
gues that Commerce has previously determined in an unrelated an- 
tidumping duty review that Chemimpex data is not as reliable as 
even a basket category of Indian import statistics. See id. at 8-9. The 
Chemimpex data does not represent a sufficiently broad range of im- 
port values and does not necessarily conform to the categories in In- 
dia’s Harmonized Tariff Schedule. See id. at 9. Thus, Commerce’s de- 


cision to use the more reliable and representative prices in the 
Indian import statistics is supported by substantial evidence. See id. 


2. Analysis 


As noted above, Commerce has broad discretion in selecting which 
price from a surrogate country to use in valuing a particular FOP, 
while achieving the overarching goal to determine the margins as ac- 
curately as possible. See Lasko Metal, 43 F.3d at 1443. While 
Defendant-Intervenors argue that the Chemimpex data satisfies 
Commerce's surrogate value criteria, Commerce determined that In- 
dian import statistics are the best available surrogate value informa- 
tion to “value certain material inputs that are contained within In- 
dian HTS basket categories... .” 1 & D Mem. at 15. It is reasonable 
for Commerce to find official Indian government statistics more reli- 
able than Chemimpex data, given that the latter is derived from the 
former and the Chemimpex categories may not follow the Indian tar- 
iff schedule. See Final Results of Antidumping Duty Changed Cir- 
cumstances Review and Reinstatement of the Antidumping Duty Or- 
der of Sebacic Acid from the People’s Republic of China, 70 Fed. Reg. 
16,218 (Mar. 30, 2005), J & D Mem. at Comment 4. Therefore, the 
Court finds that Commerce could reasonably determine that the In- 
dian import prices are better available information than the 
Chemimpex data. 
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IV. Commerce Failed to Include Indian Import Terminal 
Charges & Brokerage Fees in Calculating Movement 
Costs 


A. Contentions of the Parties 


Defendant-Intervenors assert that Commerce failed to account for 
all necessary movement costs, specifically brokerage fees and termi- 
nal charges, when it relied on the cargo, insurance and freight 
(“CIF”) price from India. See Nation Ford’s Mem. at 22; Clariant’s 
Mem. at 17. Defendant-Intervenors argue that when Commerce de- 
cided to use surrogate import prices, it was necessary to include all 
relevant costs in India. See id.; Clariant’s Mem. at 17. By failing to 
include the brokerage and terminal charges in the surrogate values 
of imported materials, Nation Ford argues that Commerce is using a 
surrogate import value that is inherently lower than the surrogate 
domestic value, which accounts for the brokerage and terminal 
charges. See Nation Ford’s Mem. at 23. Nation Ford also argues that 
whether Pidilite incurred brokerage and terminal charges is irrel- 
evant because it is merely one of many Indian companies that im- 
ports merchandise. See Nation Ford’s Reply at 8. Commerce is mak- 
ing an “arbitrary and artificial distinction between two groups of 
costs,” brokerage and terminal versus freight, “both of which are real 
movement costs.” Jd. at 9. Therefore, Commerce should add broker- 
age fees and terminal charges to its surrogate values where it used 
Indian import prices to value material inputs. See Nation Ford’s 
Mem. at 24; Clariant’s Mem. at 17. 

Commerce responds that there is no record evidence indicating 
that Pidilite incurred brokerage and terminal charges in acquiring 
the FOPs, and therefore, there is no basis to include these charges. 
See Commerce’s Resp. at 32. Commerce states that it did not add the 
“additional [brokerage and terminal] costs involved in importing a 
product into the surrogate country because [it] is only concerned 
with valuing the cost of an input used by a surrogate producer, 
whether it be purchased domestically or imported.” Jd. (citing I & D 
Mem. at 24). Commerce argues that it is not required to obtain an 
“apples-to apples” comparison between Indian import and domestic 
prices. See id. at 33. Rather, “[v]aluing factors of production simply 
involves reasonable measure of the respondent’s own cost of produc- 
tion,” as required by 19 U.S.C. § 1677b(c)(1). Jd. at 32. Absent evi- 
dence that the NME producer actually being investigated incurred 
brokerage and terminal charges, Commerce argues that there is no 
basis to make such an adjustment. See id. at 33. Goldlink generally 
supports Commerce’s position. See Goldlink’s Resp. at 1. 


B. Analysis 


The Court finds that Commerce failed to capture all movement 
costs and should have included terminal charges and brokerage fees. 
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Commerce has broad discretion in selecting which price from a sur- 
rogate country to use in valuing a particular FOP, while achieving 
the overarching goal to determine the margins as accurately as pos- 
sible. See Lasko Metal, 43 F.3d at 1443. Here, Commerce has chosen 
primarily Indian import statistics as surrogate values for material 
inputs. See Preliminary Determination, 69 Fed. Reg. 35,291. In doing 
so, Commerce recognizes that while the import statistics may be the 
best available information, “importing material inputs may not be 
the experience of the surrogate producer.” 1 & D Mem. at 24. There- 
fore, Commerce decided that it would not “add additional costs in- 
volved in importing a product into the surrogate country because [it] 
is only concerned with valuing the cost of an input used by a surro- 
gate producer, whether [the input] be purchased domestically or im- 
ported.” Id. 

In a NME context, the antidumping statute directs Commerce to 
formulate the NV of the merchandise as accurately as possible based 
on values for the FOPs. See 19 U.S.C. § 1677b(c). Each identified 
FOP is assigned a surrogate value, i.e., their value in a market 
economy. See id. Here, Commerce chose Indian import prices as sur- 
rogate values for material inputs of CVP—23, instead of export prices 
or other available data such as Chemical Weekly. See Preliminary 
Results, 69 Fed. Reg. at 35,291. Commerce has the discretion to do 
so, as the evaluator of the best available information. In doing so, 
however, Commerce must account for the full cost of the material in- 
put, to ultimately satisfy its obligation to determine the margin “as 
accurately as possible.” Lasko Metal, 43 F.3d at 1443. In regards to 
movement costs, this includes terminal charges and brokerage fees 
incurred in the importation of the material inputs for which Com- 
merce used Indian import statistics. 

The Court is unpersuaded by Commerce’s argument that simply 
because the record evidence does not indicate that Pidilite incurred 
terminal charges and brokerage fees, such need not be included. 
Rather, Commerce is calculating a surrogate value for Chinese pro- 
ducers or exporters, and whether they incurred such movement costs 
is the more relevant focus. Furthermore, because the statute con- 
templates the ability of Commerce to draw FOP values from differ- 
ent surrogate producers, sources, countries or multiple surrogate 
countries, see generally Lasko Metal, 43 F.3d at 1446; Peer Bearing, 
25 CIT at 1214-17, 182 F. Supp. 2d at 1304—06, therefore allowing 
case-by-case determinations, then it makes no sense to require Com- 
merce to include certain charges that may not always be incurred by 
the exporter. Furthermore, Commerce has recognized that terminal 
charges and brokerage fees can be a part of movement costs because 
it has adjusted both NV and export price for such charges in other 





U.S. COURT OF INTERNATIONAL TRADE 47 


antidumping duty determinations.® Therefore, the Court remands 
this issue and Commerce must either include terminal charges and 
brokerage fees in movement costs or precisely and reasonably ex- 
plain its decision to not include such costs here, given that its treat- 
ment of surrogate values differs from its treatment of producers or 
exporters under review. 


V. Commerce Properly Applied Pidilite’s Financial Ratios to 
Multicolor’s Toll Production 


Jiangsu Multicolor Fine Chemical Co., Ltd. (“Multicolor”) toll pro- 
duced (also referred as subcontracting or leasing arrangement) 
CVP-23 exported by Goldlink during the POI. See Nation Ford’s 
Mem. at 18; Clariant’s Mem. at 15-16; Goldlink’s Resp. at 12. 
Multicolor converted carbazole into nitroethylcarbazole, which was 
then sent to both Haidi and Nantong Longteng Chemical Co., Ltd. 
(“Longteng”) for conversion into crude CVP—23. See id.; Clariant’s 
Mem. at 16; Goldlink’s Resp. at 12. The crude CVP—23 was then re- 
turned to Multicolor for conversion into finished CVP-23. See id.; 
Clariant’s Mem. at 16; Goldlink’s Resp. at 12. 


A. Contentions of the Parties 


Defendant-Intervenors contend that Commerce failed to properly 
account for certain costs in the toll production of crude CVP-23 
within Goldlink’s supply chain. See Nation Ford’s Mem. at 18; 
Clariant’s Mem. at 16. Defendant-Intervenors argue that Commerce 
incorrectly accounted for toll manufacturing by Haidi and Longteng 
by only valuing certain basic FOPs (material inputs, utility and la- 
bor) reported by Haidi and Longteng, treating the outsourcing as if it 
did not occur and Multicolor directly experienced those costs. See id.; 
Clariant’s Mem. at 16. Rather, Defendant-Intervenors argue that 
Multicolor’s receipt of crude CVP—23 in its tolling arrangement must 
account for factory overhead, SG&A, and profit attributable to this 
outsourcing because the cost of the tolling is greater than the direct 


5 See Notice of Preliminary Determination of Sales at Less Than Fair Value for Certain 
Automotive Replacement Glass Windshields From the People’s Republic of China, 66 Fed. 
Reg. 48,233, 48,239-40 (Sept. 19, 2001) (deducting brokerage & terminal charges from ex- 
port price); Preliminary Results of New Shipper Review and Antidumping Duty Administra- 
tive Review, and Rescission, in Part, of the Antidumping Duty Administrative Review of Oil 
Country Tubular Goods, Other Than Drill Pipe, From Korea, 67 Fed. Reg. 57,570, 57,573 
(Sept. 11, 2002) (deducting brokerage & terminal charges from NV); Preliminary Results of 
Antidumping Duty Administrative Review of Certain Polyester Staple Fiber from Korea, 67 
Fed. Reg. 39,350, 39,351 (June 7, 2002) (deducting brokerage & terminal charges from ex- 
port price); but see Final Results and Partial Rescission of Antidumping Duty Administra- 
tive Review of Sulfanilic Acid From the People’s Republic of China, 61 Fed. Reg. 53,702, 
53,705 (Oct. 15, 1996) (rejecting a similar argument because “Indian Import 
Statistics ... are reported on a CIF basis. Thus, the reported import values include the 
costs of transporting the merchandise to India, and an adjustment for ocean freight from 
the port of export to India and for Indian port terminal and brokerage charges is not neces- 
sary.”). 
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manufacturing costs. See Nation Ford’s Mem. at 18; Clariant’s Mem. 
at 16. By not attributing the full costs of the tolling arrangement, 
Commerce is failing to calculate the cost or price of CVP-—23 that 
would be determined in a market economy country. See id. at 18-20; 
Clariant’s Mem. at 16. Nation Ford argues that attribution of the 
tolling arrangement is not “double-counting, because the toll trans- 
action as a cost to Multicolor is more than just the sum” of the costs 
of the basic FOPs. Nation Ford’s Mem. at 20. Haidi and Longteng 
“separately incurred factory overhead and SG&A costs and are en- 
titled to profit for their tolling operations” from Multicolor. Id. There- 
fore, since Commerce has failed to calculate the antidumping duty 
margin as accurately as possible, Defendant-Intervenors request a 
remand. See id. at 21; Clariant’s Mem. at 17. On remand, Nation 
Ford requests that Commerce recalculate the cost of toll production 
by applying the financial ratios to the cost of materials, energy and 
labor in the toll production process. See Nation Ford’s Reply at 15. 
Commerce should then include that figure as a separate cost in cal- 
culating Multicolor’s cost of production of finished CVP-23. See id. 

Commerce responds that its application of financial ratios to 
Multicolor is supported by substantial evidence and is in accordance 
with law. See Commerce’s Resp. at 36. Commerce argues that 
Defendant-Intervenors are essentially seeking to count expenses as- 
sociated with Multicolor’s tolling arrangement at certain stages of 
CVP-23 production more than once. See id. Since Pidilite is a fully 
integrated producer incurring administrative and overhead expenses 
at each stage of production, its financial ratios are an appropriate 
surrogate for Multicolor because Multicolor and its “subcontractor” 
together conduct the same activity as Pidilite alone. See id. at 36-37. 
Commerce reasons that if it followed Defendant-Intervenors’ instruc- 
tions, it would impermissibly over-count expenses for the stages of 
production handled by the toll manufacturer, thus weighing SG&A 
twice as expensive to Multicolor than to Pidilite for the same stages. 
See id. Furthermore, Commerce argues that compliance with 
Defendant-Intervenors’ logic is also inconsistent with its longstand- 
ing practice in valuing SG&A in NME, which it followed here. See id. 
at 37-38. 

Goldlink also responds that Commerce correctly applied the surro- 
gate financial ratios to calculate Multicolor’s total cost of manufac- 
turing. See Goldlink’s Resp. at 12-14. Goldlink reasons that the fac- 
tory overhead, SG&A and profit values are properly attributed to the 
tolling operation because Haidi’s and Longteng’s production costs are 
included in Multicolor’s direct FOPs. See id. at 12-13. Accordingly, 
application of the factory overhead, SG&A and profit values to the 
tolling operation as well as again to Multicolor would result in 
double counting overhead. See id. at 13. Goldlink emphasizes that 
the surrogate data, here Pidilite’s financial statements, reflect a 
fully integrated producer and is thus a reasonable comparison to 
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Multicolor’s entire production chain, including the tolling operation. 
See id. at 13-14. Therefore, Commerce’s application of factory over- 
head, SG&A and profit values to Multicolor’s tolling operation is 
supported by substantial evidence. See id. at 14. 


B. Analysis 


The Court finds that Commerce’s application of financial ratios to 
Multicolor’s tolling operation is reasonable. Commerce stated that it 
was not “persuaded” that “Multicolor’s overhead and SG&A expenses 
have been understated because a portion of its production is tolled to 
another company.” J & D Mem. at 25. Commerce applied Pidilite’s fi- 
nancial ratios to Multicolor because Pidilite is a “fully integrated” 
producer of CVP-—23, thus its “financial ratios serve as an appropri- 
ate surrogate for Multicolor as well as Multicolor’s subcontractor.” 
Id. Commerce concluded, that it was acting “consistent with [its] 
practice” and “continued to rely on the financial ratios derived from 
Pidilite’s financial statements, without adjustment.” Jd. Commerce 
is given broad discretion “to determine margins as accurately as pos- 
sible, and to use the best information available to it in doing so.” 
Lasko Metal, 43 F.3d at 1443. Here, Commerce determined that 
Multicolor and its tolling operation is comparable to Pidilite, a fully- 
integrated CVP-—23 producer. See I & D Mem. at 25. The Court can- 
not say that Commerce acted arbitrarily in determining that 
Pidilite’s financial ratios are an appropriate surrogate for Multicolor. 
See Hangzhou Spring Washer Co., Ltd. v. United States, 29 
CIT____, ___, 387 F. Supp. 2d 1236, 1249 (2005) (where the 
court similarly addressed this issue). Accordingly, Commerce's deci- 
sion to apply Pidilite’s financial ratios to Multicolor, as a whole, is 
reasonable and supported by record evidence. 


CONCLUSION 


In light of the above, this case is remanded to Commerce with in- 
structions to: (1) re-examine its selection of surrogate values for (a) 
benzene sulfonyl chloride, (b) calcium chloride, and (c) steam; (2) re- 
examine its determination to apply total adverse facts to Hanchem; 
(3) sufficiently explain its determination that Pidilite’s financial ra- 
tios were not distorted by the subsidies received; and (4) either in- 
clude terminal charges and brokerage fees in movement costs or pre- 
cisely and reasonably explain its decision to not include such costs 
here. Where necessary, for example steam, Commerce is instructed 
to re-open the record and allow the parties to submit new informa- 
tion. Commerce will also make adjustments where necessary insofar 
as re-examination of Pidilite’s financial ratios may affect other as- 
pects of the remand determination. Commerce is affirmed in all 
other aspects. 
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SLIP OP. 06-66 
DAL-TILE CORPORATION, Plaintiff, v THE UNITED STATES, Defendant 


Before MUSGRAVE, JUDGE 
Court No 95—00679 


AMENDED JUDGMENT ORDER 


This action having been duly submitted to decision, and the court, 
after due deliberation, having rendered a decision herein, now, 
therefore, in conformity with said decision, it is 

ORDERED, ADJUDGED and DECREED that judgment be, and 
IT HEREBY IS, entered for the plamfiff Dai-Tile Corporation, and it 
is further 

ORDERED that the entries of Dal-Tile Corporation wall tile and 
trim that are the subject of this action and not settled prior to this 
disposition shall be classified under Item A523 94, TSUS, free of 
duty, and that any duty overpayments shall be refunded to plaintiff 
together with interest as provided by law 


A 


Slip Op. 06-67 


CRAWFISH PROCESSORS ALLIANCE, LOUISIANA DEPARTMENT OF AGRI- 
CULTURE AND FORESTRY; and BOB ODOM, COMMISSIONER, Plain- 
tiffs, v. UNITED STATES, Defendant. 


Before: WALLACH, Judge 
Court No.: 05-—00045 


[Plaintiffs’ Motion for Judgment on the Agency Record is Denied.] 


Dated: May 5, 2006 


Adduci, Mastriani & Schaumberg, L.L.P., (Will E. Leonard and John C. Steinberger) 
for Plaintiffs Crawfish Processors Alliance, Louisiana Department of Agriculture and 
Forestry, and Bob Odom, Commissioner. 

Peter Keisler, Assistant Attorney General; David M. Cohen, Director; Jeanne E 
Davidson, Deputy Director; David S. Silverbrand, Trial Attorney, U.S. Department of 
Justice, Civil Division, Commercial Litigation Branch; and Marisa Beth Goldstein, At- 
torney, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for Defendant United States. 


OPINION 


Wallach, Judge: 


I 
Introduction 


Plaintiffs Crawfish Processors Alliance (“CPA”), the Louisiana De- 
partment of Agriculture and Forestry, and Bob Odom, Commissioner, 
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are contesting the exclusion of crawfish etouffee from the antidump- 
ing duty order covering prepared and preserved freshwater crawfish 
tail meat, arguing that Commerce failed to conduct an anti- 
circumvention inquiry as part of its overall scope investigation to de- 
termine the products subject to the antidumping duty order. Plain- 
tiffs challenge the final scope determination by the U.S. Department 
of Commerce (“Commerce” or “the Department”) finding that craw- 
fish etouffee is not included in the antidumping duty order (“AD or- 
der”) against imports of “freshwater crawfish tail meat.” Notice of Fi- 
nal Scope Determination: Freshwater Crawfish Tail Meat from the 
People’s Republic of China, (December 17, 2004) (“Scope Ruling”);' 
see also Antidumping Duty Order: Freshwater Crawfish Tail Meat 
from the People’s Republic of China, 62 Fed. Reg. 48,218 (September 
15, 1997) (“Order”). This court has jurisdiction pursuant to 28 U.S.C. 
§ 1581(c) (2004). 


II 
Background 


On June 4, 2004, Coastal Foods, LLC (“Coastal”), an importer of 
crawfish etouffee,” requested a scope ruling from Commerce deter- 
mining that etouffee was outside the scope of the AD order in place 
against imports of prepared or preserved freshwater crawfish tail 
meat from the People’s Republic of China (“PRC”). App. For Scope 
Ruling for Crawfish Etouffee, at 2 (June 14, 2004). Plaintiff, CPA, is 
the organization representing domestic producers of freshwater 
crawfish tail meat. CPA seeks the inclusion of Coastal’s crawfish 
etouffee within the scope of the AD order. 

In response to Coastal’s request, Commerce conducted a scope in- 
quiry pursuant to 19 C.F.R. § 351.225(k)(2). CPA and Coastal sub- 
mitted comments to Commerce on August 30, 2004, and September 
9, 2004, respectively. See Plaintiffs’ Appendix at B (“Pl. App.”). On 
December 17, 2004, Commerce issued its Scope Ruling, determining 
that Coastal’s crawfish etouffee was excluded from the scope of the 
AD order. See Pl. App. at A. 

Oral argument was held on Wednesday, April 5, 2006. 


Ill 
Standard of Review 


é 


‘‘any determination, finding or conclu- 
sion found’ by Commerce unless it is ‘unsupported by substantial 
evidence on the record, or otherwise not in accordance with the 


This court must sustain 


1 This decision is unpublished. 

2Plaintiffs describe crawfish etouffee as “a mixture of freshwater crawfish tail meat and 
various other substances.” Brief of the CPA et al., Plaintiffs, in Support of Motion for Judg- 
ment on the Agency Record (“Plaintiffs’ Brief”) at 1. 
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law.’ ” Fujitsu General Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. 
Cir. 1996). “Substantial evidence” means “such relevant evidence as 
a reasonable mind might accept as adequate to support a conclu- 
sion.” Consolidated Edison v. NLRB, 305 U.S. 197, 229, 59 S. Ct. 
206, 83 L. Ed. 126 (1938); see also Matsuhita Elec. Indus. Co. v. 
United States, 750 F.2d 927, 933 (Fed. Cir. 1984). Even where it is 
possible for the agency to draw two inconsistent conclusions from the 
evidence contained in the record, the agency’s findings are supported 
by substantial evidence. Consolo v. Federal Maritime Comm’n, 383 
U.S. 607, 620, 86 S. Ct. 1018, 16 L. Ed. 2d 131 (1966). 

Where Congress’ purpose or intent is not clear or nonexistent, the 
court makes a determination of the lawfulness of an agency’s statu- 
tory construction under Chevron, U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 842, 104 S. Ct. 2778, 81 L. Ed. 
2d 694 (1984) (“Chevron”). Further, the Court of Appeals for the Fed- 
eral Circuit has held that statutory interpretations articulated by 
Commerce during its antidumping proceedings are entitled to judi- 
cial deference under Chevron. Pesquera Mares Australes Ltd. v. 
United States, 266 F.3d 1372, 1382 (Fed. Cir. 2002). 


IV 
Analysis 
A 
1 
Commerce Properly Initiated Its Scope Inquiry 


Plaintiffs argue that scope language in the Antidumping Duty Or- 
der is dispositive of the scope of the Order. See Plaintiffs’ Brief at 22. 
Therefore, Plaintiffs say, Commerce’s scope analysis utilizing the Di- 
versified Products criteria contained in 19 C.F.R. § 351.225(k)(2) 
was erroneous.” Plaintiffs’ Complaint at 7 32-33. 

Defendant counters that an analysis based upon the Diversified 
Products factors was appropriate because the descriptions contained 
in the petition, investigation, and prior proceedings did not clearly 
address the issue. See Defendant’s Response in Opposition to Plain- 
tiffs’ Motion for Judgment Upon the Agency Record (“Defendant’s 
Response”) at 16. In determining whether etouffee was included 
within the scope of the order upon crawfish tail meat, the Govern- 
ment argues that 


Commerce considered Coastal’s arguments, the scope of the or- 
der, and as required by 19 C.F.R. §§ 351.225(d) and (k)(1), also 
examined the petition, the initial investigation, and the deter- 
minations of Commerce and the ITC... 


3 Prior to statutory codification, the factors enumerated in 19 C.F.R. § 351.2! 
were identified by this court in Diversified Products Corp. v. United States, 6 ‘ 
F. Supp. 883 (1983). 
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Defendant’s Response at 9. Defendant further argues that Com- 
merce must consider the five Diversified Products factors when a re- 
view of the initial criteria in 19 C.F.R. § 351.225(d) and 4 (k)(1) does 
not definitively resolve whether an order covers a particular prod- 
uct. See Defendant's Response at 16; see also 19 C.FR. 
§ 351.225(d), (e), and (k); Novosteel S.A. v. United States, 284 F.3d 
1261, 1270 (Fed. Cir. 2002); Allegheny Bradford Corp. v. United 
States, 342 F. Supp. 2d 1172, 1183 (CIT 2004). 

Commerce has broad discretion in interpreting its own regulations 
and antidumping duty orders. See, e.g., Tak Fat Trading Co. et al. v. 
United States, 396 F.3d 1378, 1382 (CIT 2005) (citing INA Wazlager 
Schaeffler KG v. United States, 108 F.3d 301, 307 (Fed. Cir. 1997)); 
Ericcson GE Mobile Comm’ns v. United States, 60 F.3d 778, 782 
(Fed. Cir. 1995); Duferco Steel, Inc. v. United States, 296 F.3d 1087, 
1094-95 (Fed. Cir. 2002). Pursuant to its regulations, Commerce 
must conduct an inquiry when the scope of the order is unclear. See 
19 C.F.R. § 351.225(k)(2); see also Duferco, 296 F.3d at 1096. 

The original scope order language was based upon language pro- 
vided by the CPA in its September 26, 1996 petition.° See Defen- 
dant’s Response at 9. No language in any version of the order specifi- 


) states that the Secretary will issue a final scope ruling when: 


[T]he Secretary can determine, based solely upon the application and the descriptions 
of the merchandise referred to in paragraph (k)(1) of this section, whether a product is 
included within the scope of an order or a suspended investigation . 


F.R. § 351.225(k) states: 


With respect to those scope determinations that are not covered under paragraphs (g) 
though (j) of this section, in considering whether a particular product is included 
within the scope of an order or a suspended investigation, the Secretary will take into 


account the following 


(1) The descriptions of the merchandise contained in the petition, the initial investiga- 
tion, and the determinations of the Secretary and the Commissio1 
(2) When the above criteria are not dispositive, the Secretary will further consider: 
(i) The physical characteristics of the product; 
(ii) The expectations of the ultimate purchasers; 
iii) The ultimate use of the product; 
iv) The channels of trade in which the product is sold 
(v) The manner in which the product is advertised and 


>In its petition, the CPA described the freshwater crawfish tail meat as follows: 


The imported product subject to this petition is freshwater crawfish tail meat from 
China in all its forms, grades, sizes, whether frozen, fresh, chilled, and regardless of 
how it is preserved, or prepared. The tail meat currently imported from China is fro- 


zen. 


Tail meat is a peeled crawfish product, which is usually blanched prior to peeling 
Whole crawfish, including live and whole boiled crawfish, whether frozen, fresh, or 
chilled, are not included within the scope of this petition. Salt water crawfish of any 
type are similarly not within the scope of this petition 


Defendant’s Response at 9-10 (citing Pl. App. B at Exhibit 1 
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cally included etouffee in its scope. Jd. at 10. The petition stated only 
that etouffee was one of the end uses of the subject crawfish tail 
meat. Id. at 11; Pl. App. B at Exhibit 1. Commerce added language in 
the final order, concluding that: 


as the petition, investigation, and previous reviews did not ad- 
dress etouffee specifically, the description of the merchandise 
contained in these proceedings are not dispositive as to 
whether etouffee was intended to be included in the order on 
freshwater crawfish tail meat.° 


Defendant’s Response at 10-11 (citing Scope Ruling at 9). Therefore, 
Commerce acted appropriately when it initiated a scope inquiry un- 
der 19 C.F.R. § 351.225(k). 

As Defendant correctly states, because Commerce determined that 
the initial criteria did not “definitively resolve” whether etouffee was 
within the scope of the order, Commerce’s determination to conduct 
the scope inquiry was consistent with its regulations and court pre- 
cedent. See 19 C.F.R. § 351.225(k); see also Chevron, 467 U.S. at 842; 
Defendant’s Response at 16. “In conducting this analysis, ‘it is well 
settled that commerce has discretion in how to balance the Diversi- 
fied Products criteria.” Novosteel, 128 F. Supp. 2d at 732; see also 
Koyo Seiko Co., Ltd. v. United States, 21 CIT 146, 162, 955 F. Supp. 
1532 (1997); Smith Corona Corp. v. United States, 12 CIT 854, 870, 
698 F. Supp. 240 (1988). 

Because the scope language in the AD order was not dispositive, 
Commerce’s decision to apply a Diversified Products analysis was 
supported by substantial evidence and in accordance with law. 


2 


It Was Within Commerce’s Discretion Not To Conduct An 
Anti-Circumvention Inquiry 


Plaintiffs further argue that Commerce erred when it failed to 
consider whether its etouffee constituted a “minor alteration of craw- 
fish tail meat” or “later developed merchandise” as part of its scope 


6 The final order states 


The product covered by this investigation and order is freshwater crawfish tail meat, 
in all its forms (whether washed or with fat on, whether purged or unpurged), grades, 
and sizes; whether frozen, fresh, or chilled; and regardless of how it is packed, pre- 
served, or prepared. Excluded from the scope of the investigation and order are live 
crawfish and other whole crawfish, whether boiled, frozen, fresh, or chilled. Also ex- 
cluded are saltwater crawfish of any type, and parts thereof. ... The written descrip- 
tion of the scope of this proceeding is dispositive. 


Defendant’s Response at 10 (citing Order, 62 Fed. Reg. at 48,219) 
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inquiry in response to its request. 19 C.F.R. § 351.225() and (j); 
Plaintiffs’ Brief at 1—2. 

Defendant counters that it is not always required to apply the 
“anti-circumvention” provisions in sections 351.225(g) through (j) 
whenever it conducts a scope inquiry pursuant to section 351.225(k). 
Defendant’s Response at 5. 

Section 351.225(k) of the Department’s regulations state that 
these criteria govern scope inquiries “that are not covered under 
paragraphs (g) through (j) of this section....” 19 C.FR. 
§ 351.225(k). An anti-cireumvention inquiry is not required in every 
scope determination, as revealed by language stating “the Secretary 
may include within the scope of an antidumping or countervailing 
duty order articles altered in form or appearance in minor respects.” 
19 C.F.R. § 351.225(i) (emphasis added). Similar language is pro- 
vided in section (j). See 19 C.F.R. § 351.225()). 

This court has also held that a scope inquiry under section (k) does 
not automatically trigger additional inquiry under sections (g) 
through (j). Allegheny, 342 F. Supp. 2d at 1183. 


Commerce is governed by a two-step process set forth in 19 
C.F.R. § 351.225(k) (2003). First, § 351.225(k)(1) requires that 
Commerce make its determination by taking into account “the 
descriptions of the merchandise contained in the petition, the 
initial investigation, and the determinations of the Secretary 
(including prior scope determinations) and the commission.” 19 
C.F.R. § 351.225(k)(1). If those criteria are not dispositive, Com- 
merce then evaluates the product according to the Diversified 
Products factors. 


2 


Defendant’s Response at 23 (emphasis added) (citing Allegheny, 342 
F. Supp. 2d at 1183); see also Tak Fat, 396 F.3d at 1382; Novosteel, 
284 F.3d at 1269-70. 

Because the criteria were not dispositive, and because a formal re- 
quest for an additional inquiry was not submitted to Commerce, the 
Department’s decision not to analyze whether crawfish etouffee was 
a minor alteration or later developed merchandise is supported by 
substantial evidence and in accordance with law. 


B 
Commerce Correctly Determined That Etouffee Is Not 
Within The Scope Of The Antidumping Duty Order 


The CPA argues that the terms ‘preserved’ and ‘prepared’ each 
have specific meanings which Commerce failed to apply in the Final 
Determination. Plaintiffs’ Brief at 12. 
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1 
Etouffee Is Not “Preserved” Crawfish Tail Meat 


Plaintiffs essentially claim that because crawfish etouffee is 
cooked prior to importation, it is “preserved” within the meaning of 
the antidumping order. Plaintiffs’ Brief at 14. 

Defendant counters that even though the etouffee is preserved by 
cooking, it is not “preserved” within the meaning of the antidumping 
duty order because “it has undergone a substantial transformation.” 
Defendant’s Response at 12. Specifically, Defendant argues that the 
etouffee underwent a “substantial transformation” when it was 
cooked with the various spices and substances, which created a “fun- 
damental change in the essential character of the tail meat,” and re- 
sulted in a “new and different product.” Defendant’s Response at 12— 
13. Therefore, etouffee is no longer “preserved” or “prepared” 
crawfish tail meat.’ 

“It has been held that preservation in a tariff sense ‘ordinarily in- 
volves cooking, salting, drying, smoking, curing, or the application of 
some method or process whereby the fresh or natural condition of 
the article is so changed as to be more of less a permanent preserva- 
tion’ and that something more must be done to it than merely to ar- 
rest change and decomposition while in transit.” Frosted Fruit Prod- 
ucts Co. v. United States, 18 Cust. Ct. 119, 121 (1947) (“Frosted 
Fruit”) (quoting United States v. Conkey & Co., 12 Ct. Cust. 552, 
554—555 (1925). 

Plaintiffs reliance on Frosted Fruit in support of its argument is 
misplaced because the cooking of crawfish etouffee does not auto- 
matically mean it is “preserved” within the meaning of the anti- 
dumping order. Frosted Fruit’s holding that imported frozen guavas 
were not classifiable as preserved or prepared guavas, and the defi- 
nition of “preserved” does not resolve the issue because Frosted Fruit 
made it clear that more is necessary than freezing to make some- 
thing prepared or preserved. Here, the determination of whether the 
etouffee is “preserved” or “prepared” turns on whether the etouffee 
has changed so much that its essential character has been altered. 

The description of the etouffee by Plaintiffs demonstrates that 
crawfish etouffee is more than merely “preserved” crawfish tail 
meat. See Pl. App. B at Exhibit 1. Thus, Commerce’s determination 
that crawfish etouffee is not “preserved” freshwater crawfish tail 


‘Commerce determined that 
[t]here is no indication from the investigation, the ITC proceedings, any subsequent 
administrative proceedings, or the plain language of the scope that reflects an intent 
that any prepared food item, or other product which contains tail meat as an ingredi- 
ent, would be covered by the order on freshwater crawfish tail meat. 


Defendant’s Response at 11 (citing Pl. App. C. at 10). 
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meat is supported by substantial evidence and is in accordance with 
law. 


2 
Etouffee Is Not “Prepared” Crawfish Tail Meat 


Plaintiffs also argue that crawfish etouffee is “prepared” crawfish 
tail meat. Defendant rejects this claim, based on an opposite reading 
of the same line of cases on which Plaintiffs rely. Defendant’s at 15. 
Commerce, adopting Coastal’s description of its own product, argues 
that etouffee is not prepared crawfish tail meat because the etouffee 
is the ultimate end use of the crawfish tail meat and a wholly differ- 
ent prepared food item, no longer merely “prepared” crawfish tail 
meat.° See Defendant’s Response at 12. 

“The term ‘preparation’ is not defined in the HTSUS or the Gen- 
eral Rules of Interpretation.” BASF Corp. v. United States, 391 F. 
Supp. 2d 1246, 1254 (CIT 2005) (“BASF”). Defendant cites the Ox- 
ford English Dictionary definition of “preparation,” but courts have 
noted that such definitions of preparation are broad and unclear, 
making application of the definition practically difficult. Defendant’s 
Response at 13-14; see BASF at 1254; see also United States v. J.H. 
Brown, 46 CCPA 1, 8 (1958). 

“The word ‘prepared,’ in a tariff sense, means, ordinarily, that a 
commodity has been so processed as to be advanced in condition and 
made more valuable for its intended use.” Frosted Fruit, 18 Cust. Ct. 
at 120. However, the Federal Circuit has held that “(t]he term ‘pre- 
pared’ suggests, but does not require, the addition of incidental in- 
gredients that do not affect the essential character of the product.” 
Orlando Food Corp. v. United States, 140 F.3d 1437, 1440 (Fed. Cir. 
1998) (emphasis added). Here, “Commerce determined that flavors 
contained in the etouffee, which penetrate the meat, cannot be sub- 
sequently extracted from the tail meat.” Defendant’s Response at 13 
(citing Scope Ruling). Therefore, Defendant says, “the crawfish tail 
meat’s fundamental characteristics have been altered.” Jd. 

In Orlando, the court found that imported tomatoes, with added 
garlic and spices, were not tomato sauce because the tomato flavor 
was “essentially unaltered” by the addition of the spices. Orlando at 


5In its June 14, 2004 scope ruling application, Coastal described its etouffee as a product 
made by combining 


flour, cooking oil, onions, bell peppers, tomatoes (paste, puree or other form), celery or 
other vegetables, garlic, pepper, salt, other seasonings, water, thickeners (starches) 
oleo or butter, and crawfish tail meat. 


Defendant’s Response at 8 (citing Pl. App. A at 2). Coastal continued 


etouffee contains crawfish tail meat as only one of the ingredients, and is an entirely 
different product from crawfish tail meat. 


Id. (citing Pl. App. A at 5). 
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1442. Other factors the court took into consideration in making its 
determination were that the product was not fit for use as a sauce, 
and was not marketed or actually used as a sauce. Jd. The court also 
found that the product was not “preserved or prepared tomatoes” be- 
cause there was a heading description that was more specific than 
merely tomatoes. Jd. at 1440. 

Here, Commerce has argued that the addition of spices fundamen- 
tally alter the essential character of the crawfish. See Defendant’s 
Response at 13. Indeed, CPA even describes its product as sold to 
“end-users” as evidence of the fact that the etouffee is the ultimate 
end use of the crawfish tail meat. See Defendant’s Response at 10-11 
(citing Pl. App. B at Exhibit 1). 

Plaintiffs argue that because the crawfish has been cooked and 
spices added, it has been “prepared.” Plaintiffs’ Brief at 21. However, 
J.H. Brown, a case Plaintiffs cite as support, states that: 


[t]here is a very definite distinction to be made between prepa- 
ration, or process of preparation, and the term ‘prepared.’ Of 
course every ‘prepared’ product got that way be a process of 
preparation, but processes of preparation applied to a product 
do not necessarily result in that product being ‘prepared’ for 
tariff purposes. 


J.H. Brown at 7. J.H. Brown refutes Plaintiffs’ interpretation of 
“prepared.” A product is “prepared” as long as “the addition of inci- 
dental ingredients ...do not affect the essential character of the 
product.” Orlando at 1440; see also Stein, Hirsch & Co. et al. v. 
United States, 6 Cust. Ct. 154, 156 (1915). The Government has pre- 
sented substantial evidence supporting its argument that the essen- 
tial character of crawfish tail meat is fundamentally changed when 
it becomes crawfish etouffee, which is substantiated by precedent. 
Thus, Defendant’s determination that crawfish etouffee is not “pre- 
pared” freshwater crawfish tail meat is supported by substantial evi- 
dence and in accordance with law. 


V 


Conclusion 


For the above stated reasons, Commerce’s scope ruling is sus- 
tained. 
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